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IN THE DISTRICT COURT OF OHIO—THIRD DISTRICT. 
WOOD COUNTY, 1852. 


BEFORE CORWIN, P. J., AND HALL AND PALMER, JJ. 
Ortanpo Evans v. Tue Strate or Onto. 
[REPORTED BY JAMES MURRAY.] 


CONSTRUCTION OF GAMBLING ACT—TESTIFYING AFTER CONVICTION AND 
BEFORE SENTENCE—-ARREST OF JUDGMENT. 


Where a person is indicted and convicted under the act for the prevention of gaming, 
(Swan’s Statutes, 426; 29 Laws, 442,) but before sentence is called upon by the state 
to testify, and does testify, in another cause, in regard to the same offense, it is the duty 
of the Court to arrest the judgment and discharge the defendant. 


Tis was a writ of error to Defiance Common Pleas, returnable 
to Wood District Court. The facts of the case fully appear in the 
opinion of the Court. 


Messrs. Spink & Murray, for plaintiff in error. 
Mr. S. M. McCord, prosecuting attorney, for the state. 


Corwin, J. It appears from the record in this case, that Evans 
was indicted, under the act for the prevention of gaming, for play- 
ing at a certain game called poker, for a certain sum of money ; 
that he was tried and convicted thereof, and that, after such con- 
viction, but before the sentence of the court, he was called upon by 


the state, and testified touching all the facts of the offense for which 
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he had been tried and convicted; and for this cause he moved the 
court below to arrest of judgment. The motion was overruled, 
and a fine of $50 assessed against him. To reverse that judgment 
this writ of error is prosecuted. ‘The twelfth section of the act for 
the prevention of gaming, (Swan’s Statutes, 428; 29 Laws, 442,) 


provides, that where any witness who hath been guilty of any of 


the offenses in said act specified shall be called upon on the part of 
the state, and shall testify touching the facts of the offense by such 
witness done and committed, such witness shall not be indictable or 
punishable for any of the offenses so by him disclosed. 

The legislature have thus created a distinction between indict- 
ment and punishment; and if the witness testifies at any time 
before the punishment has actually commenced, he is entitled to a 
discharge. The statute is in derogation of the common law, and 
must be construed strictly. The intention of the legislature evi- 
dently was, that if, when the witness is called upon and does crim- 
inate himself, any evil consequences may result to him from so 
doing, from that consequence he is to be preserved. Can any 
injury, then, result to a witness thus criminating himself after con- 
viction, but before sentence? We answer in the affirmative. He 
may have been convicted by a jury upon what seems to the court 
insufficient testimony; he is called upon to testify ; criminates him- 
self, and his doom is sealed. Again: the facts of the case, as 
developed on his own trial, may be such as to authorize the court 
in inflicting a mere nominal punishment. He is compelled to crim- 
inate himself, and thus it may be, bring upon his own head the 
extreme penalty of the law. It seems to us evident, that if a wit- 
ness is called upon to testify in behalf of the state, and does testify, 
touching the facts of the offense by him done and committed, he is 
saved from any prosecution for that offense, or if a prosecution has 
been commenced, he is entitled to be discharged therefrom, at any 
time previous to the final sentence of the court. For these rea- 
sons, the Court of Common Pleas erred in refusing to arrest the 
judgment, and for that error their judgment must be reversed. 

Judgment reversed. 
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IN THE DISTRICT COURT OF OHIO— THIRD DISTRICT. 
WOOD COUNTY, 1852. 


BEFORE CORWIN, P. J.. AND HALL AND PALMER, JJ, 


SamvueL CrymMer v. JAMeEs F. Srvupps. 
[REPORTED BY JAMES MURRAY.] 


BILLS OF EXCHANGE—NOTICE TO INDORSER-—MISTAKE IN NAME OF POST- 
OFFICE. 


Where the name of the post-office and that of the town in which the indorser resides are 
different, and no special notification has been given to the holder requiring him to send to 
a certain post-office by name, it will be sufficient notice of the protest and non-payment of 
a bill of exchange, to send a letter by mail, directed to the town where the indorser resides, 
and where the post-office is situated. 


Tue facts are stated in the opinion of the Court. 


Messrs. Young & Waite, for plaintiff in error. 

Messrs. Spink & Murray, for defendant in error, cited Downer 
v. Renner, 21 Wendell, 10; Renner v. Downer, 23 Wendell, 620; 
Seneca County Bank v. Neass, 3 Comstock, 442; Bell v. The State 
Bank, 7 Blackford, 450; Bank of Columbia v. Lawrence, 1 Peters, 
578; Bank of Manchester v. Stanson, 13 Vermont, 334; Rand v. 
Reynolds, 2 Grattan, 171. 


Corwin, J. It appears from the bill of exceptions in this case, 
that suit was brought in the Court of Common Pleas, by the de- 
fendant in error, against the plaintiff in error, as indorser of a bill 
of exchange, payable at the Commercial Bank of Toledo. That 
the defendant in error, on the trial of the cause, made due proof of 
presentment and non-payment; and that notice thereof was, on the 
same day, sent to plaintiff in error, by depositing a letter, stating 
said facts, in the post-office at Toledo, Ohio, directed to ‘“*Samuel 
Clymer, Otsego, Wood County, Ohio,” where he then resided. The 
plaintiff in error then proved that there was no post-office in that 
county called Otsego, but that there was a town of that name, at 
which there is a post-office called Weston, and that letters and 
papers frequently came to the post-office at Perrysburg, directed to 
Otsego, which were uniformly sent to the Weston post-office. The 
court below, on this state of facts, gave judgment for the then 
plaintiff; and we are now asked to reverse that judgment. From 
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the facts appearing in the case, we can see nothing tending to show 
that the plaintiff in error failed to receive the letter by due course of 
mail, or that he was otherwise injured by the direction on the letter. 
In any event, we are fully satisfied that the rule of the common law 
is, that in the absence of any special notification to the contrary, 
notice of protest sent by mail, directed to the town where the party 
resides, is sufficient. The notice, therefore, in the present instance, 
was sufficient to authorize the judgment of the Court of Common 
Pleas. That judgment is, therefore, affirmed, with five per cent. 
penalty. Judgment affirmed. 





IN THE LICKING, OHIO, COURT OF COMMON PLEAS. 


BEFORE HON. RICHARD STILLWELL. 


JULY TERM, 1851. 
WINTERMUTE v. Humpurey & MERCHANT. 
[REPORTED BY L. CASE.] 


PATENT-RIGHT—ASSIGNMENT OF RIGHT TO SUE FOR INFRINGEMENTS— 
CHAMPERTY. 


A., having an exclusive right to use and sell a patented article, within a certain territory, 
sold the right to B. for $4,050, to be paid out of moneys, which B. should, at his own 
risk and cost, collect from persons infringing the right of the patentee within that terri- 
tory. Held, that the contract was void, as amounting to champerty, and the assignment 
of torts. 


Tus was an action of Covenant. The declaration sets forth a 
contract between the plaintiff and the defendants, dated June, 
1847, in which the plaintiff covenants that he is the assignee for 
certain territory therein described, consisting of twenty-seven coun- 
ties in the state of Ohio, of ‘“‘Parker’s Patent Percussion and 
Reaction Water-Wheel,” and that he has all the right and power 
of the original patentee to sell said patent, and make collections 
for infringements of the same in said territory; and being such 
assignee, transfers and sells all his interest to the defendants, and 
agrees to furnish them with a power of attorney to settle, sue for, 
and collect for said infringements; in consideration whereof, the 
defendants, on their part, covenant to immediately enter, with vigor 
and skill, upon the business of making settlements and collections 
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on account of infringements, and keep the plaintiff clear of costs 
that may accrue against him by suits prosecuted under said power 
of attorney, and to pay the plaintiff $4,050, to be paid in monthly 
payments, as fast as collections are made; the defendants appropri- 
ating therefrom so much as will pay expenses in prosecuting said 
business, but the whole sum to be paid out of said collections, 
and within two years. It was further stipulated in the contract, 
that in the event of the patent becoming invalidated or impaired 
by reason of any suit or otherwise, so as to obstruct collections, 
then the contract was to become void between the parties, provided 
that the plaintiff should not, in such case, be liable to refund to 
defendants any money which he might have received under the 
contract. 

The declaration contained two counts. The first stating the 
performance of the covenants of the plaintiff and the defendants, 
except that the defendants had made collections under the contract 
of an amount of money much larger than would pay them all ex- 
penses and said sum of $4,050, and assigning as a breach the non- 
payment of the surplus to plaintiff. 

The second count is like the first, except that it avers a general 
non-performance of the covenants of the defendants, and the non- 
payment of said $4,050. 

The defendants demurred generally to both counts, and assigned 
for causes, lst. The contract makes a case of champerty. 2d. The 
contract assumes to transfer mere torts, the assignment of which is 
void, as against the policy of the law. 


The case was argued on behalf of the plaintiff by Messrs. King & 
Woods and Thomas Ewing; and on behalf of the defendants by 
Messrs. Z. Case and J. 2. Stanbery, who cited Key v. Vattier, 1 
Ohio R., 132; Weakly v. Hall, 13 Ohio R., 167; Gardner v. 
Adams, 12 Wendell, 297; Story’s Equity Jurisprudence, sec. 1048, 
note ; Hillard on Sales, 339. 


STILLWELL, J., sustained the demurrer for all the reasons as- 
signed—relying principally, however, upon the second cause; and 
judgment was rendered for the defendants. 


y 
oe 
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IN THE DISTRICT COURT OF OHIO— FIFTH CIRCUIT. 
HAMILTON COUNTY, SEPTEMBER TERM, 1852. 


PRESENT: MR. CHIEF JUSTICE CALDWELL, AND MESSRS. JUSTICES CARTER, 
MATTHEWS, AND PIATT. 


Tae Lirrte Miami Rattroap Company v. George Martin, Av- 
MINISTRATOR. 


WRIT OF ERROR TO HAMILTON COMMON PLEAS. 


[REPORTED BY MR. JUSTICE MATTHEWS.] 


[ CHARTER OF CINCINNATI—POWER TO CHANGE THE GRADE OF STREETS— 
LIABILITY OF MUNICIPAL CORPORATIONS—MEASURE OF DAMAGES—CON- 
STRUCTION OF THE LAW OF EVIDENCE—‘‘IMMEDIATE BENEFIT’’—STOCK- 
HOLDER’S INTEREST. 


The resolution of the City Council of Cincinnati of 1841, authorizing the Little Miami 
Railroad Company to lay the railroad track in the streets of the city, does not alter the 


grade of those streets. 
By the city charter, the power to change the grade of streets is vested exclusively in the 
Council, and can be exercised by them in no other manner than by virtue of their ordi- 


nances. 
Municipal corporations are liable for injuries done to individuals, occasioned by the acts 
of their agents, although those acts are authorized by law, and required by the general 


interests of the community. 

In estimating the damages for an injury done to a private person by changing the grade 
of a street, regard must be paid not merely to the difference between the selling price 
immediately before and after the grading, but to all other circumstances which naturally 


affect the value of the premises. 

In an action against a money corporation, the defense is not made for ‘the immediate 
benefit” of a stockholder, and he is, therefore, under the Ohio statute, (48 Laws, 33; 
Curwen’s Statutes, chapter 975,) a competent witness for the corporation.]—Epirors 
or W. L. J. 


Marrnews, J. This was an action on the case, brought in the 
Court of Common Pleas, for damages occasioned to the real estate 
of the defendant in error, abutting on Front street, Cincinnati, by 
the elevation of the street by the plaintiffs in error for the purpose 
of laying down the track of the Little Miami railroad. The ver- 
dict below was for the plaintiff for $465, and the case is brought 
up on error. 

The defendant claimed not to be liable, on the ground that the 
change of grade, which was the cause of the injury alleged, was 
authorized by the City Council of Cincinnati, by resolution, The 
resolution relied on was passed in 1841; gives the railroad com- 
pany the privilege of laying their track on the street, on condition 
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that they repave, etc., “Sand pay all damages that may arise to 
individuals in any change of grade, etc.; the work to be done 
under the direction of the city surveyor and the trustees of the 
third ward, who are to act under the direction of the city council.” 
At the time of the passage of this resolution there was an ordi- 
nance in force fixing the grade of this street. 

The first error assigned is, that the court erred in refusing to 
instruct the jury that, if they believe the grading was done under 
the direction of the city council, or a committee appointed for that 
purpose, and the Little Miami Railroad Company merely elevated 
the rails and street to suit the grade so established by the city coun- 
cil or their agents, this action can not be sustained. 

We think there was no error here. The resolution relied on, it 
is apparent, does not alter the grade of the street. It refers the 
question of change entirely to the discretion of the company, which 
it is clear the city council had no authority to do. It is equally 
clear that they could not legally authorize a change of grade by 
resolution, The charter is express as to this. The section relied 
on for the contrary position, (page 41,) gives the council exclusive 
power to establish and regulate the grades of the wharves, streets 
and banks along the Ohio river. This, by omitting to mention in 
what way this power shall be exerted, does not conflict with, or 
repeal the previous section of the same enactment, which expressly 
requires the establishment of grades of all streets to be by ordi- 
nance. 

The next error complained of is that the court erred in refusing 
to charge the jury, that an injury to the real estate of an indi- 
vidual, occasioned by changing the grade of a street by the city 
council or their agents, if honestly done for the public convenience, 
will not sustain an action for damages. 

The instruction asked would have been clearly erroneous, and is 
in direct opposition to repeated decisions of the courts of this state. 
It is well settled in this state, that a municipal corporation is liable 
for injuries occasioned by the acts of its agents, although author- 
ized by law and the general interests of the community.* 

The court was also asked to charge that the limit of the plain- 
tiff’s damages was the difference in the selling price of his lot, im- 
mediately before and after the alleged injury. The court refused 
this, and charged, on the contrary, and we think very properly, 
that this difference i in price ought to be considered, but not to the 





@ See the cases collected in a note to Goodloe v. Claciensdl. 4 Ohio R., 500, Eencoin' s 
edition; 8 Western Law Journal, 118; Curwen’s Statutes, 522. 
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exclusion of every thing else. A man has a right to the reason- 
able use of his property, and is not required to sell. Besides this, 
the mere difference referred to is not necessarily an index of the 
amount of injury. Other things may be operating at the same 
time upon the price of real estate in general, or that particular 
piece, which ought to be taken into consideration. 

The most serious question in the case arises upon a ruling of the 
court, excluding a witness offered by the plaintiff in error, who, it 
was admitted, was a stockholder and director in the corporation 


sued, and involves, in an important particular, the construction of 


the statute of March, 1850, to improve the law of evidence.» 

By the third section of that statute, ‘‘no person offered as a wit- 
ness shall be excluded by reason of his or her interest in the event 
of the action; but this section shall not apply to a party to the 
action, nor to any party for whose immediate benefit such action is 
prosecuted or defended, nor to any assignee of a thing in action, 
assigned for the purpose of making him a witness.” 

Was the rejected witness a party to the action? A party to the 
action is one who is named upon the record as suing or being 
sued. To say that the corporation is, in fact, but the sum of its 
stockholders, and its name but an “alias” for its individual cor- 
porators, is a great confusion of legal ideas. A stockholder, and 
the corporation of which he is a member, are distinct legal entities. 
They are separate persons. Their interests, instead of being com- 
mon, are always distinct, and frequently adverse. A man can not 
sue himself, although it frequently happens that he has a represen- 
tative capacity, in which his interests are adverse to his individual 
claims. Neither can he sue a firm of which he is a partner; but 
he may sue or be sued by a corporation in which he owns all the 
stock. The corporation represents the fund, which alone, when it 
is sued, the opposite party expects to subject to the satisfaction of 
his claim: when a judgment goes against a natural person it binds 
all his property. 

Each inhabitant of a municipal or quasi corporation is a party 
to the suit brought against the corporation, because each inhabitant 
is directly liable in his person to arrest, and in his goods to seizure 
and sale, on the execution which may issue against the collective 
body by that name; and hence, because he is a party to the suit, 


his admissions and declarations as to the matter in controversy are — 


receivable in evidence; yet the members of these political divis- 








> 48 Laws, 33; Curwen’s Statutes, chap. 975. 
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ions, in the nature of corporations, at common Jaw, on grounds of 


publie policy, although parties to the action and interested in its 
event, were held admissible as witnesses. Stockholders in private 
corporations, however, were not allowed to testify in their behalf; 
not because they were parties to the action, for their admissions 
were not testimony against the company, but on account of their 
interest in the result of the suit. The witness then was not a party 
to the action. 

Was he properly excluded on the ground that the suit was de- 
fended for his cammediate benefit? The distinction, in the mind of 
the legislature, was not between an interest which was remote and 
contingent and one which wa® direct, certain and vested, because 
that distinction was recognized previously, and needed no re-en- 
actment. The dmmediate benefit contemplated by the statute to 
disqualify a witness, is a gain resulting to him personally, as the 
immediate and necessary consequence of the judgment itself, ope- 
rating directly, and not through any medium, upon his pecuniary 
condition. If he is the person for whom, in fact, the action is 
brought or defended; if, in consequence of the judgment, he is 
made at once inevitably richer or poorer, then his interest excludes 
him, for he is, in reality, a party to the suit, though not named on 
the record. 

A stockholder in a private corporation is undoubtedly interested 
in the event of every action brought against it. If it is sued, he 
may and certainly will derive a benefit from the establishment of a 
successful defense. But that benefit is not ¢mmediate ; it is a ben- 
efit which remains and results on a final settlement of the affairs of 
the company, and becomes manifest in the increased, or rather 
undiminished fund, then to be divided among all the stockholders. 
If it necessarily'affected the current rate of dividends, or the pres- 
ent market value of the stock, he might, perhaps, be said to receive 
an immediate benetit. 

The statute under consideration is a remedial one, and ought to 
be construed with liberality. Its object was to throw open wider 
than before the doors for the admission of testimony, and to repose 
the administration of justice rather upon the credit of the particu- 
lar witnesses than the competency of classes. It would limit its 
beneficial operation very greatly not to apply it in cases like the 
present. 

We have not been able to find any decision upon the question 
now decided, although Lord Denman’s Act is substantially the 
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same as ours.° The language in the English act is, ‘‘ for whose 
immediate and individual behalf,” instead of *‘ for whose immedi- 
ate benefit.” 

Under this act, it has been decided that a creditor for whose ben- 
efit an assignment has been made to a trustee by the debtor is a 
competent witness for the trustee, in an action brought by him 
against an execution creditor of the debtor, who had levied upon 
the goods when the very question was as to the validity of the 
deed. Black v. Jones, 3 English Law and Equity R., 559. 

Also, that a person entitled to a share in the proceeds of land 
devised to A., in trust for sale, is a competent witness in an action 
brought by A. to establish his right f the land. Harding v. Hodg- 
kinson, 4 English Law and Equity R., 462. 

In a case before Tindal, L. C. J., the action being upon a joint 
contract, against one of the contractors, there being no plea in 


abatement, it was held that a co-contractor, against whom a previous * 


judgment had been recovered on the same cause of action, was a 
competent witness for the plaintiff. Cupper v. Newark, 2 Carring- 
ton and Kirwan, 24; 61 English Common Law R., 24. 

In an action of assumpsit against a joint-stock company, whose 
members are partners, a person who was a member at the time the 
contract was made, but not at the time suit was brought, but who 
under a statute might be made liable to the payment of the judg- 
ment, in the discretion of the court, was admitted as a witness for 
the defense. Needham v. Lane, 12 Meeson & Welby, 569. And 
this was before the passage of Lord Denman’s Act. 

In Sage v. Robinson, 18 London Law Journal R. (N. 8.) Ex- 
chequer, 31; 3 Welsby, Hurlstone & Gordon, 142; 12 London 
Jurist, 1054, in the Court of Exchequer, the court is reported as 
saying, that the test whether a witness is ‘ta person in whose im- 
mediate and individual behalf an action is brought or defended, 
either wholly or in part,” is, would his declarations be receivable 
against the party on whose behalf he is called to give evidence? 
6 Harrison’s Digest, 636. 

The difference between a partnership and a corporation, as to.this 
question, is very material. The members of the firm are’ each 
liable for all its debts. Not so with the stockholder. His interest 
in the event of a suit brought against the company in which he 
owns stock, is not greater than that of a creditor in favor of a 





¢ See the English cases collected and commented on in 9 Western Law Journal, 326, 
499.—Ebs. 
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debtor, against whom another party brings a claim; at any rate 
not greater than that of a clerk of a firm, whose compensation 
depends upon its profits. 

Upon reason and authority, we are of opinion that the witness 
was improperly excluded, and that, on that account, the judgment 
must be reversed. Judgment reversed. 


Messrs. Yor, French & Pendleton, for the plaintiff in error. 
Messrs. Samuel M. Hart, and Geo. F. Pugh, for the defendants. 





SELECTIONS FROM RECENT REPORTS. 


Barsour’s Reports or Cases 1n Law anp Eauity In TuE Sv- 
PREME Court oF THE StTaTE oF New York. Vol. X. 1852. 

Buiatcurorp’s Unirep States Crrcurr Courr Reports. Vol. I. 
1852. 

Enouisn Law anp Eaqurry Reports. Vol. [X. 1852. 


I. Acreement.—Effect of inserting penalty. X. Norice.—From possession—constructive. 
IL. Bona Five Purcwaser. XI. Nuisance.—Public and private—- bell-ring- 


ing—injunction. 
III. Common Carriers.—Termination of re- 


sponsibility. XII. Persury. 
IV. Execurion.—Exemptions from. XIII. Preapine. — Jurisdiction —domicile of 
wife. 


V. Inrants.—Liability of parent. 
XIV. Supprine.— Liability of vessel—pro rata 
VI. Insurance —Warranties. freight—voyage broken up—usage as to 
stowage—contract with material-men. 
VII. License.—In respect to realty. 
XV. Warter.—Underground--running—reas- 
VUI. Lienr anp Arr. onable use. 


IX. Misraxe.—Money paid under. 


I. Acreement.—Lfect of inserting penalty.—Where a penalty 
is inserted in contracts for the future delivery of merchandise, it is 
intended as a limit, and the amount which is to be paid in case of 
default, unless the face of the contract clearly shows a different 
intention. Main v. King, 10 Barbour’s 8. C. R., 59. 
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II. Bona ripe Purcnaser.—To constitute a person a bona fide 
purchaser, he must have advanced the consideration for the pur- 
chase. It will not constitute a bona fide purchase, that the creditor 
bids off the premises, and applies the bid on his judgment: that 
is a precedent debt, and the consideration is not advanced on the 
faith of the purchase. Wright v. Douglass, 10 Barbour’s 8. C. R., 
97; Coddington v. Bay, 20 Johnson, 637. 


III. Common Carrters.— Termination of responsibility.—The 
liability of a common carrier, as insurer, does not continue beyond 
the period of the arrival of the goods at the place of destination, 
and readiness for delivery, with notice of such readiness, where the 
consignee can be found. Where, therefore, the consignee, after 
repeated notice that his goods were in the carriers’ warehouse, 
ready for delivery, neglected to take them away, and the warehouse 
and goods were consumed by fire, it was held that the carriers hav- 
ing thus become the holders of the goods as bailees in deposit 
merely, and the goods having been destroyed without their fault, 
they were not liable. Goold v. Chapin, 10 Barbour’s 8. C. R., 
612; Powell v. Myers, 26 Wendell, 591; Stephenson v. Hart, 4 
Bingham, 476. 


IV. Exrecurion.—Lzemptions from.—The legislature of New 
York, by the proviso in the exemption act of 1842, declared that 
the ‘‘exemption shall not extend to any execution issued on a de- 
mand for the purchase money of such furniture, tools, or team, or 
articles now enumerated by law.” Held, that this did not include 
a demand on the security for the purchase money, when that secu- 
rity is made by a third person. But the words ‘‘ purchase money,” 
should be held to mean the original demand tor the property sold, 
as distinguished from the demand on the security given for the pay- 
ment of the purchase price. Davis v. Peabody, 10 Barbour’s 8. C. 
R., 91. 


V. Inrants.— Liability of parent.—There is no legal obligation 
to maintain his child, independent of the statutes. Hence a third 
person who supplies an infant with necessaries, can not maintain 
an action against the parent therefor, unless the latter has ex- 
pressly or impliedly contracted to pay the amount. No promise 
by the parent can be implied, where the infant left his parent’s 
house in disobedience of her express commands, and went to live 
with the plaintiff, under a contract that he should remain with the 
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laintiff until he should be twenty-one years of age. Raymond v. 
Loyl, 10 Barbour’s 8. C. R., 483. 


VI. Insurance.— Warranties.—The rule which prevails upon 
sales of property, that a warranty does not extend to defects which 
are known to the purchaser, does not apply to warranties contained 
in contracts of insurance. Where, therefore, the application for 
insurance, which was referred to in, and made a part of, the policy, 
required the assured to state the number of buildings within ten 
rods of that which was to be insured, and omitted to state a part of 
the buildings, it was held that he could not recover, although the 
agent of the insured drew the application, and knew of the exist- 
ence of the buildings omitted. Kennedy v. The St. Lawrence 
County Mutual Insurance Company, 10 Barbour’s 8. C. R., 285. 


VIL. Licensz.—Jn respect to realty.—A license is technically an 
authority given to do some one act, or a series of acts, on the land 
of another, without passing any estate in the land: such as a 
license to hunt on another’s land, or to cut down a certain number 
of trees. But licenses, which in their nature amount to the grant- 
ing of an estate, for ever so short a time, are not good without 
deed, and are considered as leases, and must always be pleaded as 
such. Davis v. Townsend, 10 Barbour’s 8. C. R., 343; Cook v. 
Stearns, 11 Massachusetts R., 537. 


VII. Licut anp Arr.—Where an owner of two adjoining lots 
in the city of New York, upon one of which was a building de- 
riving its light and air over and through an open space in the rear 
of the other lot, into which the windows of the building opened and 
looked, leased the building and lot upon which it was erected for a 
term of years, with its appurtenances, without reserving to himself 
a right to build on such other lot, or stop, or darken the windows of 
the building leased, and afterward built a house, covering the whole 
open space ‘of the other lot, darkening the windows, and excluding 
the light and air from the building occupied by his tenants: JZe/d, 
that the landlord might lawfully darken or stop the windows by any 
erection on the other lot, and that such an act was not in deroga- 
tion of his own grant, and he could not be restrained by injunction 
from doing so. Myers v. Gemmel, 10 Barbour’s 8. C. R., 587, per 
Mitchell and Edwards, JJ.; Edmonds, P.J., dissenting. See the 
cases collected in 9 Western Law Journal, 433. 
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IX. Mistaxe.—Money paid under.—The plaintiff ran through 
a plank road toll-gate, and was stopped by the gate-keeper and 
threatened with a suit for a penalty of $25, unless he would pay 
$10. There was a provision in the laws of the state fining persons 
who ran through turnpike gates $25, and the parties dealt under 
the mutual mistake that this provision had been incorporated in the 
plank road law. The plaintiff paid the $10 to compromise the 
matter, and it was held that he was entitled to recover it back, as 
money paid under a mistake of fact. Pitcher v. The Turin Plank 
Road Company, 10 Barbour’s 8. C. R., 436. 


X. Norice.—Svrom possession—constructive.—The open and vis- 
ible possession of premises, by a purchaser, under an unregistered 
deed, is sufficient notice to protect him against a subject purchaser, 
and to charge the latter with a knowledge of the occupant’s rights. 

Whatever puts a party upon inquiry, amounts, in judgment of 
law, to notice, provided the inquiry becomes a duty, as in the case 
of purchasers and creditors, and would lead to the knowledge of 
the requisite fact by the exercise of ordinary diligence. Troup v. 
Hurlbut, 10 Barbour’s 8. C. R., 354. As to constructive notice, 
see 9 Western Law Journal, 374, 506. 


XI. Nutsance.—Public and private— Bell ringing — In- 
junction. — The plaintiff, in the year 1817, became the lessee of 
a dwelling-house, which formerly constituted part of a large man- 
sion, the other part of which was occupied as a dwelling-house till 
the year 1848, when it was purchased on behalf of a Roman Cath- 
olic community, who converted the lower rooms into a chapel, and 
erected a bell at the top of the house, which bell was rung at vari- 
ous times every day, commencing at five o’clock in the morning. 
Subsequently, a chapel capable of containing four hundred persons, 
was built in front of the house, and a belfry was erected containing 
six large sized bells. These bells were also rung very frequently. 
The plaintiff brought an action against the defendant, who was 
priest of this Catholic chapel, on the ground that the bells were a 
nuisance, and recovered 40s. damages. The bells were afterward 
rung only on Sundays, for five periods of five minutes each. The 
plaintiff filed his bill for an injunction to restrain the ringing. 

Held, upon demurrer for want of equity, that a bill might be 
filed by an individual alleging a private nuisance, although the nui- 
sance might at the same time be public. 

Held, also, that the plaintiff, having brought his action for dam- 
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ages in respect of the ringing of bells, though to a greater extent 
than was subsequently practiced, need not commence a fresh action 
for every modified form of bell-ringing ; but that if the plaintiff had 
not obtained a verdict at law, that was no ground of demurrer to a 
pill for an injunction. The demurrer was therefore overriled. 

The demurrer being overruled, the plaintiff moved for an injune- 
tion to restrain the ringing of these bells, which was granted, so 
far as they occasioned an annoyance to the plaintiff or his family. 
Soltan v. De Held, 9 English Law and Equity It., 104. 


XII. Prrsury.— Where perjury was assigned upon a state- 
ment made by the prisoner on oath, upon a trial at nisi prius, that, 
in June, 1851, he owed no more than one quarter’s rent at that date, 
and to corroborate the prosecutor’s evidence a witness was called, 
who proved that in August, 1850, the prisoner had admitted to him 
that he then owed his landlord three or four quarters’ rent: 

Held, first, that this was not such corroboration as is necessary to 
sustain an indictment for perjury. 

Secondly, that two witnesses are not essentially necessary to con- 
tradict the oath on which the perjury is assigned, but that there 
must be something more than the oath of one, to show that one 
party is more to be believed than the other. Regina v. Boulter, 9 
English Law and Equity R., 537. 


XII. Preapine — Jurisdiction — domicile of wife. — Where 
the husband and wife are living apart under a sentence of separa- 
tion, the domicile of the husband is not the domicile of the wife, 
and the consequent defect of jurisdiction apparent on the face of the 
libel will not be cured by the appearance of the wife. Williams v. 
Dormer, 9 English Law and Equity R., 598. 


XIV. Surprine— Stowage of vessel.—The ship N. sailed from 
New Orleans for New York on the 28th of June, with a cargo of 
tobacco in hogsheads, and lard in barrels. When seventeen days 
out, without having met any very rough weather, lard was pumped 
from her. The tobacco was damaged by the lard running into it. 

Held, that the damage was occasioned by some cause other than 
the perils of the sea, such as bad stowage or cooperage, and that 
the ship was responsible for it. The Newark, 1 Blatchford’s Cir- 
euit Court R., 203. 

Pro rata freight — Voyage broken up.— A., by his agents, char- 
tered a vessel for a voyage from New York to Havre, the freight to 
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be payable on the arrival and discharge of the cargo at Havre. 
The vessel sailed, but encountered a storm and sprung a leak, and 
put back to New York. The cargo was discharged, and, on a sur- 
vey, was found to be so much damaged by salt-water, that it would 
not bear transportation, nor would its shipment have been safe for 
the vessel or crew. <A.’s agents refused to interfere with it, and 
the master sold it at auction. In an action by A. for the net pro- 
ceeds, 

Held, that the owner of the vessel was not entitled to retain any- 
thing for freight. In cases of necessity happening during a voy- 
age, the master is, by law, created the agent for the benefit of all 
concerned, and his acts done under such circumstances, in the exer- 
cise of a sound discretion, are binding upon all parties in interest. 
The voluntary acceptance of the cargo by the shipper, at an inter- 
mediate port, would have the effect to charge him with a ratable 
portion of the freight. But where the port of distress and of accept- 
ance of the cargo is the port of shipment, and no part of the voy- 
age has been performed, the shipper ought not to pay freight. 
Where the voyage is broken up, no more for the benefit of the 
cargo than for the benefit of the ship-owner, and the shipper has 
derived no benefit under his contract, he ought not to pay any 
freight. Miston v. Lord, 1 Blatchford’s Circuit Court R., 354. 

The master having failed to deliver the cargo according to the 
bill of lading, and there having been no waiver of performance by 
the shipper at the port of distress, the owner of the vessel is not 
entitled to freight, notwithstanding the damaged state of the cargo 
justified its sale by the master at the port of distress. The Ann 
D. Richardson, 1 Blatchford’s Circuit Court R., 358. 

Usage as to stowing.— Where an established and well known 
usage exists in a particular trade, in regard to the stowage of a 
general ship, both as to the manner of stowing, and as to the dif- 
ferent articles to be stowed together, one who ships goods by such 
a vessel is chargeable with notice of the usage, and must give spe- 
cial instructions if he desires a change in the mode of stowage. 
Where such usage exists, a shipper who is chargeable with notice 
of it, and gives no special instructions, and whose goods are stowed 
in accordance with usage, is deemed to have assented to the mode 
of stowage, and cannot, in case his goods are injured on the voy- 
age in consequence of the stowage, set that up as a ground of com- 
plaint, or as a foundation for depriving the owners of the vessel of 
their freight. Baxter v. Leland, 1 Blatchford’s Circuit Court R., 
526. 
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Contracts with material-men.—In the case of a contract with a 
material-man, or one for repairs, the liability of the vessel arises 
from the furnishing of the supplies, or the making of the repairs. 
Short of actual repairs or supplies, the party claiming damages for 
a breach of contract, must look to the master or owner. The 
Pacific, 1 Blatchford’s Circuit Court R., 569. 


XV. Warrr.—Underground—Running.— The right to have 
a stream of water which flows above ground, running in its nat- 
ural course, is not, by a presumed grant, from long acquiescence 
on the part of the riparian proprietors, above and below, but is 
ex jure nature, and an incident of property; and an action lies 
for infringement of this right. 

Aliter in the case of underground water, unless in the case of 
a subterranean stream, whose course is well known. Where water 
is taken from a river after it has formed part of its stream, not by 
the reasonable use of it by another riparian proprietor, but by the 
digging of a well, an action at common law will lie by a riparian 
proprietor for injury to his right, against the party digging the 
well; as it also may for the abstraction of water which never did 
form part of the river, but has been prevented from doing so in its 
natural course, by the excavation of the well; and this, whether 
the water was part of an underground water-course, or percolated 
through the strata. ; 

Query, if the party digging the well was ignorant, and could 
not by any degree of care have ascertained before making the well, 
that it would have the effect of abstracting the water, and when 
he discovered that it did, could not have repaired the mischief, 
an action at common law would be maintainable against him? 

Such an action may, however, be maintained on an agreement 
not to diminish the supply of water of the river, or on the provis- 
ions of a special act of parliament to that effect. In any of the 
above cases, the action is maintainable for injury to the right, 
though no actual loss may have been occasioned. Dickinson v. 
The Grand Junction Canal Company, 9 English Law and Equity 
R., 513. See 9 West. Law Journal, 279. 


Reasonable use.—The owners of a mill have nof the right, when 
it becomes necessary for the purpose of repairing their own dam, to 
divert the stream upon which it is situated, to the injury of another 
proprietor upon the same stream below. If they can not make 
their repairs without such injurious diversion of the stream, they 


must“obtain the consent of the proprietor below them for that pur- 
5 
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pose, or answer him in damages for the injury he sustains. Van 
Hoesen v.. Coventry, 10 Barbour’s §. C. R., 518. 





IN THE DISTRICT COURT OF OHIO—FIFTH DISTRICT. 
HAMILTON COUNTY, SEPTEMBER TERM, 1852. 


BEFORE MR. CHIEF JUSTICE CALDWELL, AND MESSRS. JUSTICES CARTER, 
MATTHEWS AND PIATT. 


HeEtMERKING v. THe State or Onto. 
WRIT OF ERROR TO THE COURT OF COMMON PLEAS—INDICTMENT FOR GRAND LARCENY. 
[REPORTED BY T. F, THRESHER.] 


CRIMINAL LAW-——ARREST OF JUDGMENT—SEPARATION OF JURY BEFORE 
VERDICT. 


Judgment can only be arrested for errors apparent on the face of the record. 

After the jury have separated, in a criminal case, they can not be recalled to alter or 
amend their verdict, nor to pass on counts in the indictment upon which they have 
omitted to find a verdict. 


Tue indictment contained two counts. The first count charged 


the defendant with grand larceny, and the second, with receiving- 


stolen goods. The jury returned a verdict of ‘ guilty on the first 
count,” taking no notice whatever of the second count. The next 
case was then called, and the same jurors sworn, with the excep- 
tion of one, who was challenged and dismissed, but who remained 
in the court-room, and mingled with the bystanders. During the 
trial of this latter case, and about an hour after the former jury 
had been dismissed, it was discovered that they had omitted to pass 
upon the second count of the indictment; whereupon the trial was 
suspended, and the jury in the former case recalled, that they 
might be inquired of concerning their verdict. Upon the jurors 
conferring among themselves, it was discovered that they had not 
made up a verdict on the second count, their attention not having 
been called to the necessity of finding upon it; and having, by 
order of the court, retired to the jury-room, they returned a verdict 
of ‘‘ guilty on the first count, but not guilty on the second.” The 
court ordered this to be entered as the verdict of the jury, and the 
former verdict to be set aside. The defendant objected that no ver- 
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dict could be received after the jury had separated, and the objec- 
tion was made a part of the record by bill of exceptions. 

Motions were afterward made for a new trial, and to arrest the 
judgment. The motion for a new trial was withdrawn before argu- 
ment. The motion in arrest of judgment was overruled, and 
judgment entered on the verdict. 


Mr. Cuter Justice Catpwe tt delivered the opinion of the Court, 
and held that— 

Judgment can be arrested only for errors apparent on the face of 
the record. This record was made up in regular form, and the fact 
that the jury had separated before the verdict was given did not 
appear in it. There was, therefore, no ground to arrest the judg- 
ment for this error. 

As to the other error assigned, the Court are of the opinion that, 
after a jury have rendered the verdict in a criminal case, and have 
separated, they can not be recalled to alter or amend it. If it be 
desirable that the jury should make up their verdict solely from the 
testimony adduced before them, uninfluenced by the opinions of 
others, it seems indispensable that the verdict should be rendered 
before they separate. Jurors always feel at liberty, after they have 
been discharged by the court, to converse freely with the bystanders 
in regard to the case; and they thus receive impressions which 
might, perhaps, change their opinions.. And notwithstanding the 
liberality with which jurors are now treated, it seems to the Court 
that the rule laid down in Sargeant v. Ohio, 11 Ohio R., 472, which 
excludes the possibility of this extraneous influence on the minds of 
jurors from influencing their verdict, is the only safe one. As the 
jury separated in this case, there was error in receiving their ver- 
dict, and for this error the judgment must be reversed. 


Judgment reversed. 


In Sargeant v. Ohio, the court said: ‘‘ After the verdict has been received, and the jury 
discharged, whether it may have been received by a single judge, or in open court, the con- 
trol of the jury, and of the court, over such verdict, is at end. The court can not alter it, 
nor can the jury be recalled to alter or amend it. As well might any other twelve men be 
called to alter it, as the men who were jurors. The office of a juror is discharged upon the 
acceptance of his verdict by the court.” 

In civil cases, it is no error in the court to send the jury back to correct their verdict, 
after they have separated. Sutliffe v. Gilbert, 8 Ohio R., 405. 
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IN THE ENGLISH COURT OF COMMON PLEAS. 
JANUARY 29, 1852. 
Maaenus anp Orners v. Burremer. 
[FROM 4 ENGLISH LAW AND EQUITY REPORTS, 461. 


SHIP AND SHIPPING-——-INSURANCE—PERILS OF SEAS—ORDINARY COURSE OF 
NAVIGATION—STRANDING—VESSEL HOGGED—LIABILITY OF UNDERWRITERS. 


A vessel being, in the ordinary course of her voyage, moored in harbor, floated when the 
tide was in, and took the ground when the tide was low; she became hogged, or strained, 
all over in consequence. Held, that this did not constitute a loss for which an under- 
writer was liable, as a loss from perils of the seas, there having been no accident. 

Fletcher v. Inglis, 2 B. & Ald. 315, distinguished. 


Assumpsit on a policy of insurance on the ship Elizabeth, for 
twelve calendar months, in port or at sea, in all services in the coal 
and coasting trade of the United Kingdom. 

The declaration stated that, during the time covered by the policy, 
while the ship was in the service of the coasting trade of the United 
Kingdom, with a cargo of timber on board, by the ship taking the 
ground, and by and through the hardness and unevenness of the 
ground and the perils and dangers of the seas, the ship was 
strained, broken, damaged, and injured, and that an average loss 

was incurred of 197. 19s. 7d. per cent. 

Pleas—first, non-assumpsit ; secondly, a denial of the loss. 

The action being ready for trial, at the sittings after Trinity term, 
1851, it was agreed between the parties that the captain and mate 
of the vessel should be examined viva voce before one of the Masters 
of this court, and that the facts disclosed by them should be stated 
in a special case for the opinion of this court. A sPEcIAL CASE was 
accordingly stated by consent and by judge’s order. The material 
facts were as follows: 

The voyage in question was from Rochester to Sunderland. On 
arriving at Sunderland, the vessel went up the river abreast Laing’s 
ship-yard ; she had to wait four or five days before she could “go in 
to discharge ; she was moored head and stern, and floated when the 
tide was in, and was aground, but not dry, at low water; she took 
three days to discharge. The beach was hard, shingly, and steep. 
When the vessel took ground, she listed toward the beach about 
two planks. When the first tide was ebbing, a creaking noise was 
heard as she took the ground, and it occurred when she floated 
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again. This happened every tide, and sounded as if something 
was breaking. The cabin door, which would open and shut freely 
when the vessel was afloat, would not do so when she was aground. 
After first lying on the beach, the vessel made more water than 
usual. The mate saw that she was hogged after taking the ground. 
He observed that some of the treenails had started, and that some 
of the planks had left the treenails. 

The question for the opinion of the court was whether, under 
such circumstances, there was a loss by perils of the seas. 


Tomlinson, for the plaintiffs. The loss was by the perils of the 
seas. The case is one of stranding in the ordinary course of the 
voyage, and is exactly similar to that of Fletcher v. Inglis, 2 B. & 
Ald. 315, where it was held that damage done to a ship by her 
striking the harbor-ground in the regular course of her voyage, is a 
loss by the perils of the seas. The distinction between such a case 
and one where damage by stranding does not take place in the 
ordinary course of her voyage, such as in Phillips v. Barber, 5 ibid. 
161, is taken in Arnould on Marine Insurance, vol. 2, p. 796. 

[Mavitz, J. In Fletcher v. Inglis, the damage was done by a 
swell in the harbor, the bottom of which was hard and uneven. 
The ship struck several times, and her knees were found to be 
broken. The plaintiffs here must show that, when a vessel takes 
the ground properly and in the due course of her voyage, and noth- 
ing happens out of the common way, damage received is loss from 
perils of the sea. ] 

Here the vessel suffered by being lifted up and set down by the 
tide, and that is a peril within the general terms of the policy. If 
a ship is damaged by taking rocks, that is a peril of the seas. 

[Mavrx, J. Buta ship is not meant to take the rocks; whereas, 
taking the ground is a part of the regular course of navigation. ] 

The cause of damage here is similar to that which was held to be 
a peril of the sea in Devaux v. J’Anson, 5 Bing. N. C. 519; 8. C. 
8 Law J. Rep. (N. 8.) C. P. 284. 

[Mavure, J. There, an accident had happened to the ship before. 
No doubt there is a greater stress upon a ship when she takes 
ground than when she is afloat, but yet she takes ground in the 
ordinary course of navigation. ] 


J. Wylde, for the defendant. This case is of serious importance 
to underwriters; because, if they be liable for every deterioration 
which may arise to a ship in the ordinary course of navigation, 
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they would be undertaking a larger liability than they intend. The 
facts show that the damage occurred in the ordinary course of events, 
and that there was no accident. Though the result was an unex- 
pected one, it was the consequence of expected circumstances. The 
vessel being ‘‘ hogged,” that is, strained all over, the injury arose 
from the weight of the loaded vessel pressing on the beach, and not 
from any sunken rock. The case is in nowise different trom that of 
a strain received by a ship from the water while at sea. On prin- 
ciple, therefore, the underwriter is not liable. Nor do the author- 
ities show him to be so. Damages resulting from the ordinary 
employment of a vessel are distinctly stated by the text-writers not 
to render the insurer liable, 3 Kent’s Commentaries, 248; 1 Phil- 
lips’ Insurance, 626. The nearest case to the present, in which the 
underwriters were held liable, is that of Bishop v. Pentland, 7 B. 
& C. 219; S. C. 6 Law J. Rep. K. B. 6, where a vessel was in har- 
bor, and by the breaking of a rope when the tide left her, she was 
blown over and injured. There, the court held that, though the 
ultimate cause of the damage was the negligence of the crew, the 
proximate cause was peril of the sea. In Fletcher v. Inglis, there 
is nothing inconsistent with the principle laid down by the text- 
writers. In Bishop v. Pentland, in Devaux v. J’Anson, in Phillips 
v. Barber, and in Carruthers v. Sydebotham, 4 M. & §S. 77, there 
was accident. In Wells v. Hopwood, 3 B. & Ald. 20, the majority 
of the judges held that there was a loss by the perils of the sea, 
because there was an accident. But in the present case there was 
no accident. In Hearne v. Edmunds, 1 B. & B. 388, where a ves- 
sel took the ground in the ordinary course of her voyage, it was 
held that there was no stranding for which the insurer was liable. 
On authority, therefore, as well as principle, it appears that the 
underwriter takes upon himself the liability for all fortuitous acci- 
dents arising from perils of the sea, but does not make himself 
responsible for what happens under ordinary circumstances. 


Tomlinson, in reply. 


Jervis, C. J. I am of opinion that the loss in this case did not 
occur by the perils of the seas insured against, [but] by what is ordi- 
narily called the ‘‘wear and tear” of the vessel. No doubt the 
question is of some importance; but looking at the passages in 
Kent, and the other text-writers, we must take it as well understood 
that there must be something fortuitous, accidental, and not neces- 
sary, arising from the ordinary course of the voyage, in order to 
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make the underwriters liable. Here the vessel had an ordinary 
cargo, and was on an ordinary voyage. The tide rose and fell as 
must have been expected. Nothing fortuitous or unexpected oc- 
curred. I think, therefore, that there is nothing here which can be 
referred to the perils insured against. If the assured could recover 
here, it would amount to making the underwriters liable for wear 
and tear and ordinary repairs. 


Mavis, J. I entirely concur with his lordship. The books 
show the distinction between cases of stranding that do and those 
that do not fall within ‘‘ perils of the sea.” The consequence of 
holding the defendant liable would be that the regular annual 
repairs of a vessel would be comprehended within the losses insured 
against. In Fletcher v. Inglis the circumstances were like those of 
the present case. But there was one circumstance there which is 
not to be found here, and the want of which is the ground of our 
decision. There, there was a casus fortuitus, namely, the swell 
which set in in the harbor, and after which the knees of the vessel 
were found to be broken. That circumstance was the ground on 
which that case was decided. That is quite consistent with Mr. 
Scarlett’s argument on the motion for a rule nzsz for a new trial. 
He put the case as one of ordinary wear and tear, and, therefore, 
as not coming within a loss by perils of the sea. The court seemed 
to take time to deliberate whether the case came within the prin- 
ciple admitted by the learned counsel.- On consideration, they 
thought it depended upon the extraordinary and accidental circum- 
stance of the swell. Suppose, instead of the swell, there had been 
a violent storm, and the vessel had been dashed against a rock, the 
court could not have said that that was a loss in the ordinary course 
of navigation. And how do these two cases differ? The principle 
upon which Fletcher vy. Inglis was decided is inapplicable here. 
Here the vessel took the ground exactly as was intended. The 
essential circumstance of that case is wanting here. 


CrrsswELL, J., and Wixu1ams, J., concurred. 
Judgment for the defendant. 


The insurer does not insure against certain loss, such as must inevitably happen to all 
boats, as wear and tear, and the like; but he insuies cgainst accidents, such as may or are 
likely to happen. Washington Mutual Insurance Company v. Reed, 20 Ohio R., 199. 
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IN THE DISTRICT COURT OF OHIO— THIRD CIRCUIT. 
VINTON COUNTY, AUGUST TERM, 1852. 


BEFORE MR, JUSTICE THURMAN, PRESIDING, AND MESSRS. JUSTICES NASH, PECK 
AND WHITMAN. 


Roucuirr v. Becx.* 
[REPORTED BY MR. JUSTICE NASH.] 


MOTION TO DISMISS AN APPEAL— REQUISITES TO PERFECT AN APPEAL —— 
PARTY FIXING THE PENALTY HIMSELF — OMISSION OF COURT TO FIX PEN- 
ALTY IN APPEAL BOND. 


An appeal will be dismissed, when, in a case requiring it, the court has failed to fix the 
amount of the appeal bond. 

The statute makes certain acts conditions precedent to the perfection of an appeal, and the 
court has no power to dispense with either of them. 

The appellant should move the court to fix the amount of the appeal bond. 

The fixing of the penalty is < matter in which both parties are interested and have a right 
to be heard. 

The giving of a bond with ample penalty, fixed by the party himself. will not cure the 
omission of the court to fix the amount of the appeal bond. 

Wilson v. Holeman, 2 Ohio R., 253; Bliss v. Long, 5 Ohio R., 276; and Bradley v. Smith, 6 
Ohio R., 490, approved and followed. 


Mr. Clark, for Beck, moved to dismiss this case because the Court 
of Common Pleas had failed to fix the amount of the appeal bond, 
the judgment below having been a judgment against the plaintiff 
for costs only. The record showed that the plaintiff had given 
notice of his intention to appeal by entering the same on the records 
or minutes of the court below; but that the court, the details of the 
law not then being known to the court and the parties, had failed 
to fix the amount of the appeal bond. A bond had been given by 
plaintiff in an amount fixed by himself or the clerk, within thirty 
days. There was no objection either to the penalty of the bond or 


the security. He cited Bradford v. Watts, Wright, 496; Moore v. 


Brown, 10 Ohio R., 197. 

Messrs. Lali & Wilson, for plaintiff, contended that it was 
made the duty of the court to fix the penalty of the bond, when 
notice of appeal had been given, and that the party ought not to 
suffer from a failure of the court to perform its duty. 

By tHe Court. The present statute,.50 Ohio Laws, 93; Curwen’s 
Statutes, chap. 1124; is, so far as giving notice of appeal, a copy 








*See Morgan v. Stittigan, post, holding a contrary doctrine. 
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of the act of 1831, Swan’s Statutes, 682, sec. 124; but it differs in 
this, that the court is required, in certain cases, (of which the pres- 
ent case is clearly one,) to fix the amount of the appeal bond, 
required to be given by the party appealing. The act of 1831 has 
repeatedly come under the consideration of the Supreme Court. 
That court uniformly held that a strict compliance with the con- 
ditions of the statute was necessary to perfect an appeal. It has 
been also repeatedly held that the appellant must, at his peril, see 
that the proper entries have been made and the proper bond given. 
Hence an omission of the clerk to enter the notice of appeal on the 
minutes of the court, though the party had given such notice, as 
the memorandum of the judge in the docket showed, was held to be 
fatal; as the statute made it the duty of the appellant to enter notice 
of his intention to appeal on the records of the court. So also, 
where the clerk had made a mistake in the amount of the appeal 
bond, in not making the penalty double the amount of the judgment 
below, the defect was held fatal and the appeal dismissed. Wilson 
v. Holeman, 2 Ohio R., 253; Bliss v. Long, 5 Ohio R., 276; Brad- 
ley v. Smith, 6 Ohio R., 490. 

Let us apply these decisions to the case before us. In this case, 
the notice was entered; but the court failed to fix the penalty of the 
bond. Still no appeal is authorized except upon the conditions laid 
down in the statute; and one of these conditions has not been com- 
plied with. No bond has been given in a penalty as fixed by the 
court; but the party has given a bond in a penalty fixed by him- 
self. The giving a bond in a sum fixed by the court, is a condition 
precedent to the vacation of the judgment below and the perfection 
of the appeal; and how can this Court change the statute by giving 
the party an appeal on giving a bond ina penalty fixed by himself? 

But it is contended that this omission of the court to perform its 
duty should not prejudice the party. It is made the duty of the 
court to fix this sum whenever notice of appeal has been given. 
But it is to be remarked, that the entering of this notice is the act 
of the party, and need not be brought to the attention of the Court. 
It may be done at any time during the term, and hence after the 
daily minutes have been read and signed by the presiding judge. 
How, then, is the Court to fix this penalty unless on motion of the 
appellant? If we sustain this appeal, we must hold that a party 
entering his notice of appeal on the last day of the court, and enter- 
ing it too at the foot of the entry of a previous day, may perfect his 
appeal by giving bond in an amount to be fixed by himself; although 
the failure of the court to fix the amount shall have arisen from the 
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neglect of the party to notify the court that such notice has been 
entered. The party appealing must see that all the prerequisites 
of the statute have been complied with. He wishes to appeal; he 
knows what the conditions are upon which his appeal can be per- 
fected, and he must comply with them at his peril. This Court has 
no power to waive any one of these conditions precedent, without 
in effect repealing pro tanto the statute. 

We believe the appellant should be held to enter his notice, and 
then to move the court to fix the penalty of the appeal bond to be 
given, The opposing party has an interest in fixing the amount of 
this bond and has a right to be heard; since it is his security for his 
costs, and also for any penalty the court above may assess upon the 
appellant in case his appeal should be found to be vexatious or with- 
out reasonable cause. The amount of the costs above is mere matter 
of conjecture, and both parties ought to be heard and allowed to 
inform the court what may be their probable amount. 

We feel compelled, therefore, both upon the adjudged cases and 
upon principle, to hold that an appeal can not be sustained, unless 
the party appealing shows a complete compliance with the con- 
ditions of the statute; and hence the appeal in this case must be 
dismissed. Appeal dismissed. 


IN THE DISTRICT COURT OF OHIO— FIFTH CIRCUIT. 
HAMILTON COUNTY, SEPTEMBER 28, 1852. 


BEFORE MR. CHIEF JUSTICE CALDWELL, PRESIDING, AND MESSRS. JUSTICES 
CARTER, MATTHEWS, AND PIATT. 


FRANKLIN MoraGan v. Joun STITTIGAN. 


APPEALS—MOTION TO DISMISS—-TIME OF FILING APPEAL BOND—OMISSION 
OF THE COURT TO FIX THE PENALTY. 


-~ 


Txis was a motion to dismiss an appeal that involved the con- 
struction of 50 Laws, 95; Curwen’s Statutes, chap. 1124, which 
provides that ‘‘the party desirous of appealing his cause to the 
District Court, shall, at the term of the court in which the judg- 
ment or decree was rendered, enter on the records of the court 
notice of such intention, and shall, wthin thirty days after the 
rising of such court, give bond, with one or more sufficient sure- 
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ties, to be approved by the clerk of the court, or any judge thereof, 
in the penalty and with the condition hereinafter provided.” ‘In 
all cases in which the judgment or decree is personal against any 
party for the payment of money only, the penalty of the appeal 
bond shall be double the amount of such judgment or decree: in 
all other cases, including cases in which the judgment or decree is 
against any party for nominal damages and costs, or for costs only, 
the court shall, at the time of the rendition of the judgment or de- 
cree, ascertain and fix the penalty of the appeal bond, to be given 
in the event of an appeal, at such reasonable amount as shall, in 
the opinion of the court, be sufficient to cover any probable loss, 
damage or injury, which the other party or parties may sustain by 
the delay, and the costs and damages which may be awarded in the 
appellate court.”* Held that— 


The words ‘thirty days after the rising of such court” 
should be understood to mean full thirty days after the day on 
which the court adjourned, and that, therefore, a bond given on the 
thirtieth day was sufficient. The case of Steinbarger v. Steinbarger, 
(19 Ohio R., 106,) does not conflict with this view of the statute. 

The words ‘the court shall ascertain and fix the penalty of the 
appeal bond ” devolves a duty on the court, and if notice of appeal 
is given, and a bond taken in the court below, it is not competent 
to either party to make the objection that the court below has failed 
to perform its duty in omitting to fix the amount of the penalty; 
for it was a duty which was to be performed without the motion of 
either party.” ‘ Motion denied. 





LowrEnz v. PENN AND OTHERs. 


CHANCERY PRACTICE—APPEALING PART OF THE CASE. 


Where, under the sixth section of 43 Laws, 126; Curwen’s Statutes, chap. 614, a party 
against whom a final decree is taken, appeals his separate part of the suit, the case, as to 
the other parties, is not before the appellate court. 

The case of Brown v. Haines, 12 Ohio R., 1, cited and distinguished. 


Tuis cause came into the District Court on an appeal from the 
Commercial Court of Cincinnati, upon a decree of dismissal as to 
the respondent, Penn, of the complainant’s bill. 





* 50 Laws, 93; Curwen’s Statutes, chap. 1124. 
> See the preceding case of Rolcliff v. Beck, page 72, to the contrary. 
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Messrs. Hing & Anderson, for complainants. 
Messrs. Jolliffe, and Coffin, for respondents. 


Mr. Justice Carrer delivered the opinion of the Court. 

The bill and supplemental bill were filed in the court below 
against Robert C. Brasher, Elisha Vance, Hanson L. Penn, Lewis 
Dalzell & Co., and the Ohio Life Insurance and Trust Company. 
The answers of respondents were filed, and the case was delayed 
from time to time until the October term, 1850, of the Commercial 
Court; the cause came on to be heard as to the respondent, Penn; 
and the court being of the opinion that the equity of the case was 
with the said Penn, it was decreed that the bill as to Penn should 
be dismissed at the costs of complainants. Upon this decree notice 
of appeal was entered by complainants, and in July, 1851, the 
appeal bond was filed and the cause appealed from this decree. 

At the last term of this Court a motion was made by the respon- 
dents to dismiss the appeal so made, and the Court, without express- 
ing an opinion as to the position of the cause in reference to others 
than Penn, overruled said motion; and now here the cause coming 
on to be heard, it is the opinion of this Court that the case of the 
complainants is here only in reference to the respondent, Penn; and 
as anomalous and irregular as it may appear, the case as to the 
other respondents is still pending before the Commercial Court, and 
is not here for adjudication. 

We shall not comment upon the action of the court below in 
reference to the irregularity of the proceeding of hearing the cause 
as to only one of the respondents, for it may have possibly been 
that the circumstances of the case in justice and equity demanded 
it. It is sufficient for us to know that, so far as Penn was con- 
cerned, there was a final decree rendered in the cause ; his interests 
were definitely settled by the decree. 

In such a case it would not do to deny the right of appeal in the 
respondent, though in this case the respondent does not appeal, and 
equally so with the complainants. Nor would it do, the case hav- 
ing come on, to be heard as to one party, and his rights determined 
by a final decree, to defer his right of appeal until the suit was 
finally determined as to the other parties; for this would be destroy- 
ing in effect the right of appeal in such a party altogether. But 
we have a statute upon this subject, the 6th section of the act 
amending the mode of proceeding in chancery, passed March 12, 
1845, which says: ‘‘ Any party to a suit in chancery may appeal 
his separate part of the suit; in which case the court from which 
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the appeal is taken shall direct the amount and the condition of 
the bond on appeal.’’* 

In this case, to be sure, the complainants appeal this part of the 
suit; but if the above section gives the right to the respondent to 
appeal his separate part of the suit, in such a case as this the right 
certainly must also belong to the complainants. At all events the 
complainants in this suit appeal the case so far as Penn is con- 
cerned, and they can not complain if they only bring up a ‘‘sep- 
arate part of the suit.” 

We are referred to a decision in 12 Ohio R., p. 1, in the case of 
Brown v. Haines, which is claimed as an authority in point to call 
upon this Court to take jurisdiction of all the parties in this cause. 
The language of the court there is: ‘‘ There is no doubt but this is 
such a final decree in the cause, affecting the rights of Haines, as 
warrants the appeal; besides the objection now comes too late.” It 
was upon this latter clause of that sentence that the decision was 
made in that case; and if we look at the first clause of the sen- 
tence, we find it placed upon the ground that it was a final decree 
as to the interests of Haines, as well as Carr; and Carr and Haines 
executed the appeal bond. The appeal bond in this case was ex- 
ecuted by Slevin for the complainants, and the condition of the 
bond has reference to the dismissing of the bill as to Penn only. 

There is another view of this question which might be taken, as 
to the appellate jurisdiction of this Court in such a case as this. If 
we took jurisdiction of the other respondents, other than Penn, 
would it not be taking original jurisdiction as to them in a proceed- 
ing which commenced in the Commercial Court, and can only come 
here by appeal? The rights and interests of the parties defendant 
have not been decided upon at all in the court below; there has 
been no decree as to them, and indeed not even a final decree. We 
could only get jurisdiction of them by final decree and appeal, as 
laid down by statute. This has not been done; their case is not 
here. 

The hearing, then, is on the bill of complainants and answer of 
Penn, and the replication; and in the absence of testimony, the bill 
must be dismissed as to Penn at complainants’ costs. 

Bill dismissed as to Penn. 





* 43 Laws, 126; Curwen’s Statutes, chap. 614. 
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MANNYPENNY ¥v. JOHNSON. 


CONSTRUCTION OF 50 LAWS, 93; CURWEN’S STATUTES, CHAP. 1124——-APPEALS 
TO DISTRICT COURT — JUDGMENTS OBTAINED BEFORE THE STATUTE PASSED — 


VOLUNTARY NONSUIT. 


Tus was a motion to dismiss an appeal for want of jurisdiction. 


Mr. Pugh, Attorney-General, Mr. A. &. Gwynne and Mr. Worth- 


ington, for the motion. 
Messrs. Gholson, and Taft & Mallon resisting it. 


Mr. Cuter Justice Catpwe tt delivered the opinion of the Court 
and held — 

That an appeal lies to the District Court in all cases where the 
court below had original jurisdiction, except in cases of voluntary 
nonsuit. The words of the statute are, that ‘‘ wherever the testi- 
mony shall be arrested from the jury, by reason of which the plain- 
tiff becomes nonsuit, the plaintiff shall have the same right to 
appeal as in other cases.” 

Where a judgment had been obtained before the passage of the 
act of March 23, 1852, 50 Laws, 93; Curwen’s Statutes, chap. 
1124, the case might be appealed under this statute. This con- 
struction does not give a retroactive effect to that law. To give a 
right of appeal is only to afford a new remedy, and it is competent 
for the legislature to do that. Motion denied. 


22> 
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Bates v. Lewis. 


PRACTICE — WRITS OF ERROR TO THE COMMON PLEAS—CONSTRUCTION OF 43 
LAWS, 80; CURWEN’S STATUTES, CHAP. 586, SEC. 6, AND OF 50 LAWS, 102; 


CURWEN’S STATUTES, CHAP. 1133. 


Tus case came before the court upon writ of error. Messrs. 
Fox, French & Pendleton, for the defendant in error, moved to dis- 
miss the suit for want of jurisdiction. The writ had issued as a 
matter of course, under the act of March 12, 1845, 43 Laws, 80; 
Curwen’s Statutes, chap. 586, sec. 6, without an allowance by the 


court. 
Messrs. Zaft & Mallon resisting the motion. 
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By rae Court. The act of April 30, 1852, 50 Laws, 102; Cur- 
wen’s Statutes, chap. 1133, sec. 1, provides that ‘tall process and 
remedies authorized by the laws of this state, when the present con- 
stitution took effect, may be had and resorted to in the courts of the 
proper jurisdiction, under the present constitution.” The issuing 
of the writ in this case ‘“‘as a matter of course,” was therefore 
proper; 43 Laws, 80; Curwen’s Statutes, chap. 586, sec. 6; the 
motion must therefore be overruled. Motion overruled. 





Pucu v. Corwine. 


PRACTICE —APPEALS TO DISTRICT COURT-——FILING THE RECORD ABOVE — 
FAILING TO FILE THE RECORD ON THE FIRST DAY OF THE TERM — CONSTRUC- 
TION OF 50 LAWS, 93 ; CURWEN’S STATUTES, CHAP. 1124, SEC. 9. 


Tus case came before the District Court on appeal from the 
Superior Court of Cincinnati. The transcript of the record below 
was not filed until the second day of this term. 


Messrs. Coffin & Mitchell moved to dismiss the appeal for want 
of jurisdiction. 
Messrs. Pugh & Pendleton resisted the motion. 


By tue Court. The statute provides that when appeal shall be 
granted from the court below, ‘the clerk of such court shall forth- 
with make out an authenticated transcript of the docket or journal 
entries, and of the final judgment or decree made and rendered in 
the case; which transcript, together with the original papers and 
pleadings filed in the cause, he shall deliver into the office of the 
clerk of the District Court, on or before the first day of the term 
thereof, next after perfecting the appeal.” 50 Laws, 95; Curwen’s 
Statutes, chap. 1124, sec. 9. 

This requisition of the statute is directory to the clerk. His 
omission to perform his duty can not affect the jurisdiction of the 
court.» Where the clerk of the court below neglects to file the 
papers of the cause appealed, as he is required by law to do, on the 
first day of the term of the District Court next after the appeal is 
taken, the appellant may have the case docketed and the papers 
filed on a subsequent day. Motion overruled. 





* See People v. Allen, 6 Wendell, 486.—Ebs. 
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IN THE DISTRICT COURT OF OHIO—SECOND DISTRICT. 


CUYAHOGA COUNTY, SEPTEMBER TERM, 1852. 


BEFORE MR. JUSTICE BARTLEY, PRESIDING, AND MESSRS, JUSTICES HUMPHREY- 
VILLE AND STARKWEATHER. 


Hitrtyarp v. Tue Scnooner Spray. 


OHIO WATER-CRAFT LAW — PROCEEDINGS IN REM — NOTICE — JURISDICTION — 
EFFECT OF JUDICIAL SALE— CONFLICT OF JURISDICTION — ADMIRALTY JU- 
RISDICTION. 


Mr. Justice Bartey delivered the opinion of the Court, and held, 

First. That under the law of this state for the collection of claims 
against steam-boats and other crafts, as amended by the amendatory 
act of 1848,* a suit can be sustained against a vessel engaged in 
navigating the waters within and bordering upon this state, when 
seized or taken within the jurisdiction of Ohio, although it be for a 
cause of action which arose within another state. 

Second. The water-craft law of this state is remedial in its char- 
acter, not creating a right, but affording a remedy for the violation 
of aright; and the power of the state, in its discretion, to enact 
laws, binding on the people and property of this state, on all sub- 
jects, property and people coming within its jurisdiction, and also 
to prescribe for its state courts such remedial laws as may be thought 
proper and requisite for the due administration of justice within the 
state, is not to be questioned either by the courts of other states or 
the courts of the United States. 

Third. Proceedings and judgment under this law must, in obedi- 
ence to the constitution and laws of the United States, be entitled 
to full force and effect in the other states.” Every person interested 
either as owner or otherwise in the vessel, may appear as a party 
defendant and appeal from the judgment in such proceeding. The 
law is considered as settled in the case of The Mary, by the Su- 
preme Court of the United States, 9 Cranch, 126, that where pro- 
ceedings are against the person, notice is served personally or by 
publication, but where they are zm rem, notice is served on the 
thing itself; and this is necessarily notice to all who have any 





* Swan, 209; Curwen’s Statutes, chap. 301 ; 49 Laws, 101; Curwen’s Statutes, chap. 1081. 
> The decisions upon this subject are collected in a note to Curwen’s Statutes, page 105. 
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interest in the thing, and sufficient to give full force and validity to 
such proceeding.* 

The facts that a vessel is registered and licensed under the laws 
of Congress for the coasting trade, and owned in part or in whole in 
another state, can furnish no defense in such a proceeding. It is the 
seizure of the vessel within the jurisdiction of Ohio, and not the 
locality of the ownership, which confers jurisdiction. And the 
object of the coasting license having in view merely the American 
character of the vessel and the security of the revenue, it has never 
been pretended that this license in any manner affected the right of 
property, or interfered with the supremacy of state regulations or 
claims in respect to internal waters or commerce. 

Fifth. That proceedings under this law of Ohio do not conflict 
with the admiralty and maritime jurisdiction of the United States 
courts, inasmuch as admiralty and maritime jurisdiction, from its 
very nature, and as understood and clearly defined at the time of 
the jormation of the constitution of the United States, not only in 
this country, but throughout every maritime country of Europe, and 
as settled by repeated adjudications by both our national and state 
courts for a period of over sixty years, was confined to the high 
seas and within tide-waters.¢ And the act of Congress passed in 
1845, extending the jurisdiction of the United States District Courts 
to certain cases upon the lakes and navigable waters within the 
United States,* may to some extent confer a concurrent jurisdiction 
assimilated in its character to admiralty proceedings, but can not 
confer an exclusive jurisdiction. And after jurisdiction is acquired 
in a suit in the state court by the seizure of a ‘vessel under the 
water-craft law of Ohio, it can not be ousted or interfered with by 
any proceedings in the United States District Court. 


Messrs. Willson, Wade & Bishop, Backus & Noble, for plaintiffs. 
Messrs. Foot & Newton, for defendant. 





© See the case of Glenny v. The Globe, 8 Western Law Journal, 241, where Mr. Justice 
Conkling decided that a sale under the Ohio water-craft law will not divest liens acquired in 
another state under the general admiralty law. 

4See the judgment of Mr. Chief Justice Taney in the case of the Propeller Genessee 
Chief v Fitzhugh, 9 Western Law Journal, 391, where the Supreme Court of the United 
States were of opinion that the admiralty and maritime jurisdiction of the federal courts is 
not, under the constitutional grant of jurisdiction to those courts, to be construed as extend- 
ing only to cases arising upon the high seas or upon tide-waters. It extends to all public 
navigable rivers, on which commerce is carried on between different states or nations, 
whether they be tide- waters or not. 

€5 United States Statutes at Large, 726. 
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IN THE DISTRICT COURT OF OHIO— THIRD CIRCUIT. 
PICKAWAY COUNTY, JUNE TERM, 1852. 


BEFORE MR. JUSTICE THURMAN, PRESIDING, AND MESSRS. JUSTICES BATES 
AND NORRIS. 


Brron v. THe State or Onto. 
CRIMINAL LAW-—MURDER-—THE LESSER OFFENSE INCLUDED IN THE GREATER. 


Upon an indictment for murder in the second degree, the jury 
may find a verdict of manslaughter.* 





* A case of this kind is reported in Plowden, 101. It occurred in 1553. John Vane Salis- 
bury was indicted for murder. The jury found that “he killed the Man, but not of Malice 
prepense, and so they acquitted him of the Murder, and found him guilty of Manslaughter. 
And whether John Vane Salisbury should be utterly acquitted by this Verdict, inasmuch as 
he was arraigned for Murder, and is thereof acquitted, or whether the Court should give 
Judgment upon him that he should be hanged for the Manslaughter, or whether this Verdict 
should serve only against him for an Indictment of Manslaughter, and be of no other Effect, 
or what else should be done with him, was privately considered and debated by the Bench 
among themselves, and the Opinion of the whole Court was in a manner clearly, that they 
might give Judgement upon him to be hanged for the Manslaughter. For they held, that 
the Jury might give a Verdict at large, and find the whole Matter. As if one is arraigned 
for the Death of a Man, and he pleads, not guilty, the Jury may find that he killed him in 
his own Defence. And then here when he was arraigned for killing a Man upon Malice 
prepense, the Substance of the Matter was, whether he killed him or not, and the Malice 
prepense is but Matter of Form, or the Circumstance of killing. And altho’ the Malice 
prepense makes the fact more odious, and for this cause the Offender shall lose divers 
Advantages, which he should otherwise have, as Sanctuary, Clergy, and the like, yet it is 
nothing more than the Manner of the Fact, and not the Substance of the Fact, for the Sub- 
stance of the Fact is the killing him, and then when the Substance of the Fact, and the 
Manner of the Fact are put in issue together, if the Jurors find the Substance and not the 
Manner, yet Judgment shall be given according to the Substance. As if a Man arraign an 
Assize for a Disseizin with Force, and the Detendant pleads the General Issue, and the 
Jurors find the Disseizin, but not with Force, yet the Plaintiff shall have his Judgment, for 
the Tortious Expulsion was the Substance, and the Force the Manner, and then when the 
Substance is found, he shall have Judgment for it; and shall be acquitted of the Force. So 
the killing the Man was the Substance, and the Malice prepense the Manner, and then 
when the Substance is found, viz. the killing the Man, Judgment shall be given upon it: 
But altho’ the Court held in a manner clearly, that they might give Judgment upon him for 
the Manslaughter, yet they thought it good, and it was agreed, to reprieve the Prisoner 
until the Opinions of the other Sages of the Law were known. And therefore they did 
reprieve him.” 
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Wayne Townsuip v. FLemiIna AND OTHERs. 
WRIT OF ERROR—MISDESCRIPTION OF THE COURT. 


Tus was a writ of error, sued out of the “‘Supreme Court of 
Pickaway County,” on the seventeenth day of February, 1852. 
There was no such court at that date. On motion, the case was 
ordered to be stricken from the docket. Order accordingly. 





Morgan’s ADMINISTRATOR v. Hayes AND OTHERS. 


PRACTICE—INJUNCTION TO PREVENT SALE OF PROPERTY PENDING LITIGA- 
TION—FRAUD—INSUFFICIENT AFFIDAVIT—CONSTRUCTION OF 46 LAWS, 96; 
CURWEN’S STATUTES, CHAP. 866. 


The act of February 25, 1848, to amend “an act directing the mode of proceeding in chan- 
cery,” authorizes the plaintiff in any suit at law for the recovery of money, or damages 
for any cause of action whic would survive to or against the personal representative 
of the plaintiff or defendant; or the complainant in any suit in chancery for the recovery 
of any specific sum of money or damages; to obtain an injunction, to prevent the frau- 
dulent disposition, by the defendant, of his property, with a view of placing it beyond the 
reach of the plaintiff's judgment or decree. If the plaintiff in the one suit is not identical 
with the plaintiff in the bill seeking an injunction, no injunction will be allowed. 

Where the affiant, in an affidavit to obtain such an injunction, swears to the fraudulent 
intent, and sets forth the facts, upon which his belief of the existence is founded, no 
injunction will be granted, if the court are of opinion that the facts, so set fort, do not 
warrant the inference of a fraudulent intention. 

A debtor has a right to dispose of his property bona fide, to pay his debts; and the fact that 
he is hastening to do this with a design to prevent its being levied on by other creditors, 
who have obtained, or are about to obtain, judgments against him, will not make such 


disposition fraudulent. 


Tus was a suit in chancery, under the act of February 25, 1848, 
(46 Laws, 96; Curwen’s Statutes, chap. 866,) additional to a suit at 
law, to prevent the fraudulent disposition of the defendant’s prop- 
erty pending the litigation. The suit at law was in the name of 
“John C. Drake, for the use of the Administrator of John Mor- 
gan.” The bill in chancery was filed in the name of the Adminis- 
trator of John Morgan. 

The affidavit, accompanying the bill, was as follows: 


‘The complainant makes oath that the said R. H., (defendant,). 
in conversation with your orator and various other persons, pre-. 
tended that the above claim of your orator was unjust, and that he: 
would never pay it; that if your orator succeeded in getting it, he 
would make it cost your orator as much as it would come to. That 








84 Pritchett v. Cradlebaugh and Others. 


after the commencement of your orator’s suit at law, said R. H. 
commenced disposing of his property, and stated that he would pay 
his just debts, and let the rest go; in which conversation he pre- 
tended that your orator’s claim was unjust; and that the said R. H. 
has been anxious, and has offered to dispose of the said lots in H.; 
and that during the last three or four years he has had no open and 
avowed claim to any property, except a home, or such property as 
could not be reached by execution.” 


By tHe Court, it was held, that the parties to the suit at law 
and in chancery must be the same. The right to an injunction is 
given to the plaintiff at law, or to the complainant in chancery. 
In this case the party who seeks an injunction is not the plaintiff’ 
at law, nor the complainant in chancery. This error is fatal. 

The affidavit is not sufficient. It does not show a fraudulent 
purpose." Bill dismissed. 





Prircuett v. CRADLEBAUGH AND OTHERS. 
JUDGMENT LIEN-——EFFECT OF PARTITION ON LIEN—AID REFUSED IN EQUITY. 


Tuts was a bill in chancery, averring in substance that the plain- 
tiff recovered a judgment against A., which, at the time of filing 
the bill, was a lien upon certain lands of the defendant; namely, 
an undivided share in said real estate. That after judgment, pro- 
ceedings in partition were had by the heirs, and the lands sold, and 
a deed made. That A. died in Illinois, leaving no assets in this 
state, except the real estate aforesaid. That a foreign administra- 
tor was appointed, and the judgment revived against him; but no 
levy had ever been made. The bill prayed a sale of the premises to 


satisfy the lien. 


By tHe Court, it was held, that the judgment lien was not 
diverted by the proceedings in partition. That the lien of fhe 
creditor was a creature of the statute, and if he could not enforce 
it, in consequence of there having been no levy before the debtor’s 


decease, equity, upon the facts stated, would not aid the creditor. 
Bill dismissed. 





* See Holbird ». Anderson, 5 Durnford & East, 235; Riches v. Evans, 9 Carrington & 
Payne, 640; 1 Story’s Equity Jurisp., sec. 370. 
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HaAtsteap v. SAWYER. 


ROAD APPEALS — CONSTRUCTION OF 49 LAWS, 116; CURWEN’S STATUTES, 
CHAP. 1104, SEO. 4. 


Unver the act of March 25, 1851, ‘‘ further to amend the ‘act 
for opening and regulating roads and highways,’ ” 49 Laws, 116; 
Curwen’s Statutes, chap. 1104, sec. 6; it is error for the justice of 
the peace to sit with the jury in the capacity of a juror. 





Pennock AND Otuers v. MILLER AND OTHERS. 


EXECUTORS PURCHASING AT THEIR OWN SALE——RESELLING AT AN ADVANCE— 
PURSUING REPUGNANT RIGHTS——LAPSE OF TIME, AS AGAINST EXECUTORS. 


Execu ors had purchased an estate, sold on execution in favor of their decedant, and resold 
it, for their own benefit, at a profit, and did not account for the profit to the estate. The 
legatees of the decedent sought to charge the lands in the hands of the purchaser, who 
compromised with them. Such legatees can not afterward overhaul the accounts of 
the executors, with a view of charging them with the profit made. 

The lapse of eighteen years after the settlement of an executor’s account, and receipts in 
full taken, is a strong, if not conclusive, circumstance against the relief sought. 


Tue executors of J. H. sold lands mortgaged to him, on sezre 
Jacias; purchased the same for themselves, and afterward sold 
them at a profit,to J. F. The legatees of J. H. filed a bill, more 
than eighteen years after the first sale, against the heirs of J. F., 
claiming the land as purchased of the executors with knowledge of 
the trust; but in consideration of a sum of money, paid them by 
the heirs of J. F., permitted a decree, quieting the title, to be taken 
against them. The legatees then filed a bill against the executors, 
claiming the advanced price for which they had sold the lands, and 
which had not been accounted for in their settlement made with the 
court, more than eighteen years before the filing of the bill. There 
had also been a settlement with the legatees thirteen years before 
the filing of the bill, and a receipt in full given by them; but the 
profit, made on the resale of the lands, had not been accounted for. 

The answer of the defendants, under oath, and in response to the 
bill, averred that the legatees of the testator had knowledge of the 
purchase by them, and of the subsequent sale, at an advanced price, 
at or near the time of the transaction. It was proved that some 
of the legatees had knowledge of the sale of the lands and purchase 
and resale by the executors, eighteen years before the commence- 
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ment of the suit; but it was not clear from the testimony, whether 
they had knowledge of the profit made by the executors at the re- 
sale, as averred in their answer. 


By tHe Covrt, it was held, that a party could not pursue repugnant 
- rights, and that the legatees, by their proceedings against the heirs 
of J. F., were barred of their remedy against the executors. That 
the lapse of time, under the circumstances, was a strong circum- 


stance against the complainants, if not fatal to their case. 
Bill dismissed. 





IN THE MONTGOMERY, OHIO, COURT OF COMMON PLEAS. 
FALL TERM, 1851. 
BEFORE MR. JUSTICE HART. 
RULINGS UPON QUESTIONS OF PRACTICE. 


[REPORTED FROM THE JUDGE’S NOTES. ] 
Bovucuer v. Linpsey. 
SECURITY FOR COSTS— CONTINUANCE. 


Motion for security for costs, filed late in the afternoon of the 
day preceding the trial. 


Plaintiff's Attorney. The motion is too late. My client is 
out of the state. I have no means of giving security at this late 
period. 

Defendant’s Attorney. You may continue the cause for time. 
I did not know that the plaintiff had left the state until yesterday. 

Plaintif’’s Attorney. 1 do not desire a continuance. 


Hart, J. The motion is too late. We will not compel the plain- 
tiff to continue. This would be to allow the defendant to obtain a 
continuance at the plaintiff’s cost. Nor will we nonsuit the plain- 
tiff. Let the trial proceed. Motion denied. 
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IN THE SUPREME COURT OF ILLINOIS, 
THIRD GRAND DIVISION. 


OTTAWA, JULY, 1852. 
Joun R. Case v. Hartrorp Fire Insurance Company. 


FIRE INSURANCE—DAMAGE BY HEAT FROM CONFLAGRATION OF NEIGHBORING 
BUILDINGS—DAMAGE WITHOUT IGNITION—OBLIGATION OF INSURED TO RE- 
MOVE GOODS. 


Actual ignition by fire is not indispensable to entitle the insured to recover on a policy 
against loss by fire. A loss comes under a particular risk, not merely when it is a conse- 
quence that follows the actual occurring of the risk, but when it can be fairly attributable 
to the risk, and is occasioned by it, or arises directly on account of it. Where goods are, 
therefore, injured by the smoke and heat from the conflagration of a neighboring building, 
or are damaged by water in the necessary attempt to extinguish a fire in a neighboring 
building, which, if unchecked, will probably destroy the building insured; such damage 
is a loss by fire within the meaning of the policy. 

Where the terms of the policy require the insured ‘to use all possible diligence in saving 
and preserving the property,” he is bound to remove the goods, when they are placed in 
such imminent danger from the conflagration of a neighboring building, as that further 
delay may render their removal impossible. The insurers are not responsible for every 
loss arising from the removal of goods to save them from burning. Goods may be so 
carelessly removed, and so wantonly and unnecessarily exposed, as to relieve the insurers 
from all liability on account of their injury or loss. 

Austin v. Drew, 6 Taunton, 436, and Hillier v. The Alleghany Mutua! Insurance Company, 
3 Barr, 470, distinguished. 


Tuts case came up on a writ of error. directed to the Cook 
County Circuit Court. The facts are staved in the opinion of the 
Court. 


Mr. Arnold, for the plaintiff in error. 
Mr. Larned, for the defendant in error. 


Opinion of the Court by 
TroumpuLt, J. This was an action ot assumpsit brought by Case 
against the Hartford Fire Insurance Company, on a policy insuring 
‘the plaintiff against loss or damage by fire, to the amount of $3,000 
on his stock of goods in brick store Number 88, Lake street, Chicago. 
By the terms of the policy the company agreed to make good to 
Case all such immediate loss or damage, not exceeding the amount 
insured, as should happen by fire from October 6, 1849, to October 
6, 1850. 
Annexed to the poliéy, and forming part of it, is the following 
condition: ‘‘ In case of fire, or loss or damage thereby, or exposure 
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to loss or damage thereby, it shall be the duty of the insured to use 
all possible diligence in saving and preserving the property; and if 
they shall fail so to do, this company shall not be held answerable 
to make good the loss and damage sustained in consequence of such 
neglect. And it is mutually understood that there can be no aban- 
donment to the insurers of the subject insured.” 

The testimony shows that the building containing the goods was 
what is called in Chicago a fire-proof building, though not strictly 
so; that on the evening of the 10th of August, 1850, the buildings 
in the rear of the Mansion House, a large wooden building east of 
and immediately adjoining the store of the plaintiff, took fire; that 
the rear of the Mansion House was burned out, and it seemed 
almost impossible at one time, with the greatest exertions of the 
fire department, to save the main building; that the fire was a very 
hot one, the flames at times extending quite over and enveloping at 
least half the store of the plaintiff; that at one stage of the fire the 
firemen raised their hose to the top of plaintiff’s store, and threw 
water from them upon the burning buildings; that water was also 
thrown on the store, and came down into the building in consider- 
able quantities ; that the store itself was filled with heated air and 
smoke, and the doors ordered to be thrown open by the fire depart- 
ment, so as to allow the hose to pass through to the rear, but the 
order was countermanded while the hose was being introduced, for 
the purpose of taking it to another point; that the wind at the time 
was from an easterly direction, and had the main building of the 
Mansion House burned, no exertions of the fire department could 
have saved plaintiff’s store from destruction, nor could the goods 
have been removed after the fire had caught in front; that a portion 
of the goods were damaged by the water and smoke, and most of 
them removed across the street to other buildings about the time 
the store doors were thrown open; that the fire, after raging some 
half hour, was subdued without burning the main building of the 
Mansion House, or any portion of plaintiff’s store, though the heat 
was so great as to crack many of the glass in the windows, and 
scorch the window frames through the iron shutters; also as to burn 
off the paint on the roof; and that the damage to the goods, from 
smoke, water, etc., was appraised at $64.57. 

The plaintiff also offered to prove the amount of goods he had 
on hand in the month of April, preceding the fire, by the bills of 
purchase, books of accounts, and clerks; then to show the amount 
of purchases since that time, also the amount of sales, and the in- 
ventory taken immediately after the fire, to ascertain the amount of 
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goods lost by the removal. All this evidence was objected to by 
the defendant, and excluded by the court, to which decision the 

laintiff at the time excepted. The jury returned a verdict of 
$69.17 for the plaintiff. 


The only point in the case arises upon the refusal of the circuit 
court to admit the evidence tending to show that some of the goods 
had been lost in the removal occasioned by the fire; and this raises the 
question whether the insurers are liable for the loss of the goods re- 
sulting from their removal under the particular circumstances of this 
case. On behalf of the defendant it is insisted that the policy only 
insures against ¢mmediate loss or damage by fire: and that there 
can be no fire without ignition. 

Such is the law as stated in 2 Greenleaf, Ev., p.405. The author 
says: ‘* The proof of loss must show an actual ignition by fire ; 
damage by heat alone without actual ignition, not being covered by 
the policy ;” and he refers to the case of Austin v. Drew, reported 
in 4 Camp. 360, and 6 Taunt. 436, as his authority. By referring 
to that case it will be seen that it does not support the position. The 
case was this: The premises insured were used as a manufactory, 
and were heated by a stove on the ground floor. A flue went from 
the stove through each story, seven or eight in number, to the top 
of the building. There was a register in the flue with an aperture 
into the rooms, whereby more or less heat might be introduced at 
pleasure. One morning the fire being lighted as usual below, the 
servant whose duty it was to have opened the register in the highest 
story forgot to do so. The consequence was, that the smoke and 
heat were completely interdicted in their progress throngh the flue, 
and came into the rooms, doing some damage; but there never was 
more fire than was necessary to carry on the manufactory, and the 
flames never got beyond the flue. Gibbs, C. J., said, ‘‘Here was 
no fire except in the stove and the flue, as there ought to have 
been, and the loss was occasioned by the confinement of heat. Had 
the fire been brought out of the flue, and anything had been burnt, 
the company would have been liable. But can this be said, where 
the fire never was at all excessive, and was always confined within 
its proper limits? This is not a fire within the meaning of the pol- 
icy, nor a loss for which the company undertake. They might as 
well be sued for the damage done to drawing-room furniture by a 
smoky chimney.” The principle upon which this case turned was, 
that there had been no ffre except in the usual and proper place 
where a fire ought to have been, and that the parties never contem~ 








PEE DS OS gS St a ar ES eR 


ee ee ee 





90 Case v. Hartford Fire Insurance Company. 


plated insuring against a loss occasioned by the ordinary fire kept 
up in the stove; but had the same injury resulted from the burning 
of an adjoining house, or from heat proceeding from any other than 
the ordinary fires in the building, the decision would have been 
very different. Suppose some of the wares and merchandise of the 
plaintiff in this case, as lead pipe, for instance, had been of a fusible 
character, and that it had been melted by the heat from the burning 
of the adjoining building, would it be pretended for a moment that 
he could not recover for the damage, because the articles were not 
actually ignited ? Had the store actually burned down, it no doubt 
contained many articles which the fire would have ruined, and yet 
were not susceptible of ignition. The idea that there can be no fire 
without actual ignition is so unreasonable to my mind, that but for 
the respectable authorities that have been vouched for the position, 
I should not have thought it worthy a moment’s consideration. 

The case of Hiller v. Alleghany Mutual Insurance Company, 3 
Barr, 470, is also relied on by the defendant. The court in that 
case do say, that where the peril insured against ‘is fire, the in- 
strument of destruction must be fire;”’ but the case itself was a very 
different one from this. In that case the building from which the 
goods were removed was not touched by the fire, but the fourth 
house from it was at one time on fire; and it is stated that the goods 
were not injured by endeavors to extinguish the fire, or save them 
from it, but in the removal of them under an apprehension that they 
might be reached by the flames which had caught one of the houses 
in the same block. 

The court moreover intimate in that very case, that had the build- 
ing containing the goods been touched by fire, or the goods injured 
in their removal while it was on fire, or in efforts to put out the fire, 
the loss would have been within the policy; and yet how could this 
be, if the instrument of destruction must be fire itself. Surely an 
injury to goods by water thrown to extinguish a fire, would not be 
an injury to the goods by actual ignition; and yet no case ean be 
found where an insurance against damage by jire, has been held not 
to extend to such a case. 

The rule undoubtedly is, that insurers are only liable for direct, 
and not for remote and consequential losses occasioned by any peril 
in the policy. But what damage is direct, and what consequential, 
is often a difficult question to determine. 

It is said in 1 Phillips on Insurance, 690, that ‘‘a loss comes un- 
der a particular risk not merely when it is a consequence that fol- 
lows the actual occurring of the risk, but when it can be fairly 
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attributed to the risk, and is occasioned by it, or arises directly on 
account of it.” 

The Supreme Court of the United States, in the case of Peters v. 
Warren Insurance Company, 14 Peters, 108, lay down this rule, 
that ‘‘ whenever the thing insured becomes by law chargeable with 
any expense, contribution or loss, in consequence of a particular 
peril, the law treats that peril, for all practical purposes, as the 
proximate cause of such expense, contribution or loss;” and the 
same case decides, that whatever loss arises as a natural or neces- 
sary consequence of the peril insured against, is within the policy. 

The cases are numerous in which recoveries have been had on 
policies insuring against loss by fire, when the injury has not 
resulted from actual burning. Waters v. Merchants’ Louisville 
Insurance Company, 11 Peters, 224; The City Fire Insurance 
Company v. Coolies, 21 Wend. 367; Pentz v. Receiver Etna Fire 
Insurance Company, 9 Paige, 568. 

The policy in this case required the plaintiff in case of exposure 
to loss or damage by fire, to use all possible diligence to preserve 
his goods, and provided, in case of his failure to do so, that the 
company should not be answerable for any loss sustained in conse- 
quence of such neglect. 

Suppose the front of the Mansion House had taken fire, as there 
was every probability at one time it would, and it had become im- 
possible afterward to remove the plaintiff’s goods, and they had been 
destroyed ; would the Insurance Company under such circumstances 
have been liable for their loss, it clearly appear'ng that plaintiff had 
neglected to remove them at the time when it could have been done 
safely and the danger of their destruction by fire was imminent. 
The circumstances as they existed at the time the removal was made, 
must determine the necessity for it; and whatever loss or damage 
the plaintiff necessarily sustained by the removal of the property 
insured, when the danger of its destruction by fire was so direct and 
immediate that a failure to have made the removal while he had the 
power, would have been gross negligence on his part, he is entitled 
to recover in this action. 

The fire under such circumstances, may in a just sense be re 
garded as the proximate cause of the loss. 

The evidence offered and excluded, was somewhat loose, and may 
not of itself have been very satisfactory to the jury ifadmitted; but in 
connection with other testimony, it may have been very important, 
and we think under the cirdhmstances of this case should have been 
permitted to go to the jury. 
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It is not, however, for every loss arising from the removal of 
goods to save them from burning that the company would be liable. 
Goods may be carelessly removed, and so wantonly and unneces- 
sarily exposed, as to relieve the company from all liability on ac- 
count of their injury or loss. 

An objection has been urged to the recovery for the loss of goods 
in this case, for the want of a count in the declaration specially 
alleging such loss by removal. 

In the view taken of the case, such a count was unnecessary, as, 
if a recovery can be had for the loss at all, it must be on the ground 
that it is to be treated, in a practical point of view, as the natural 
or necessary consequence of the fire itself. 

Judgment reversed and cause remanded. 

Treat, C. J., dissented. 





MISCELLANEOUS. 


NEW POSTAGE LAW. 


Aw act to amend the act entitled “‘An act to reduce and modify the rates of postage in the 
United States, and for other purposes,” passed March 3d, 1851. . 
Be it enacted by the Senate and House of Representatives of the United States of America 

in Congress assembled, That from and after the thirtieth day of September, eighteen hundred 

and fifty-two, the postage upon all printed matter passing through the mail of the United 

States, instead of the rates now charged, shall be as follows, to wit: Each newspaper, peii- 

odical, unsealed circular, or other article of printed matter, not exceeding three ounces in 

weight, shall be sent to any part of the United States for one cent; and for every additional 
ounce, or fraction of an ounce, one cent additional shall be charged. 

And when the postage upon any newspaper or periodical is paid quarterly or yearly in 
advance at the office where the said periodical or newspaper is delivered, or is paid yearly 
or quarterly in advance at the office where the same is mailed, and evidence of such pay- 
ment is furnished to the office of delivery in such manner as the Post Office Department 
shall by general regulations prescribe, one-half of said rates only shall be charged. News- 
papers and periodicals not weighing over one ounce and a half, when circulated in the state 
where published, shall be charged one-half of the rates before mentioned. Provided, That 
small newspapers and periodicals, published monthly or oftener, and pamphlets not contain- 
ing more than sixteen octavo pages, when sent in single packages, weighing at least eight 
ounces, to one address, and prepaid by affixing postage stamps thereto, shall be charged 
only half a cent for each ounce, or fraction of an ounce, notwithstanding the postage calcu- 
lated on each separate article of such package would exceed that amount. The postage on 
all transient matter shall be prepaid by stamps or otherwise, or shall be charged double the 
rates first above mentioned. 

Sec. 2. And be it further enacted, That books, bound or unbound, not weighing over fouT 
pounds, shall be deemed mailable matter, and shall be chargeable with postage at one cent 
an ounce for all distances under three thousand miles, and two.cents an ounce for all dis- 
tances over three thousand miles, to which fifty per cent. shall be added in all cases where 
the same may be sent without being prepaid, and all printed matter chargeable by weight, 
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shall be weighed when dry. The publishers of newspapers and periodicals may send to 
each other from their respective offices of publication, free of postage, one copy ef each pub- 
lication, and may also send to each actual subscriber. inclosed in their publications, bills 
and receipts for the same free of postage. The publishers of weekly newspapers may send 
to each actual subscriber within the county where their papers are printed and published, 
one copy thereof free of postage. 

Src. 3. And be it further enacted, That no newspaper, periodical, magazine, or other 
printed paper or matter, shall be entitled to be sent at the rates of postage in this act spe- 
cified, unless the following conditions be observed: first. It shall be sent without any 
cover Or wrapper, or in a cover or wrapper open at the ends or sides, so that the character 
of the matter contained therein may be determined without removing such wrapper. 
Second. There shall be no word or communication printed on the same after its publication, 
or upon the cover or wrapper thereof, except the name and address of the person to whom it 
is to be sent. Third. There shall be no paper or other thing inclosed in or with such printed 
paper; and if these conditions are not complied with, such printed matter shall be subject 
to letter postage ; and all matter sent by mail from one part of the United States to another, 
the postage of which is not fixed by the provisions of this act, shall, unless the same be 
entitled to be sent free of postage, be charged with letter postage. 

Sec 4. And be it further enacted, That if the publisher of any periodical, after being 
three months previously notified that his publication is not taken out of the office to which 
it is sent for delivery, continue to forward such publication in the mail, the Postmaster to 
whose office such publication is sent may dispose of the same for the postage, unless the 
publisher shall pay it; and whenever any printed matter of any description, received during 
one quarter of the fiscal year, shall have remained in the office without being called for 
during the whole of any succeeding quarter, the Postmaster at such office shall sell the 
same, and credit the proceeds of such sale in his quarterly accounts, under such regulations 
and after such notice as the Post Office Department shall prescribe. 

Sec. 5. And be it further enacted, That so much of the second section of the act entitled 
‘“*An act to modify and reduce the rates of postage in the United States, and for other pur- 
poses,” approved March third, eighteen hundred and fifty-one, as relates to the postage or 
free circulation or transmission of newspapers, periodicals, and other printed matter, and all 
other provisions of law inconsistent with the provisions of this act, are hereby repealed. 

Src. 6. And be it further enacted, That when a list of uncalled for letters shall be pub- 
lished in any newspaper printed in any foreign language, said list shall be published in such 
newspaper having the largest circulation within the range of delivery of said office. 

ApprRovep, August 30, 1852. 





‘‘ JARNDYCE ¥. JARNDYCE.” 


Tue fictitious case of Jarndyce v. Jarndyce, on which Dickens has founded the “ Bleak 
House,” is almost paralleled by the real case of Beckford v. Jasper, which was begun in the 
English Court of Chancery more than a hundred years ago, and has but recently been 
settled. The London Observer says : “‘ The original plaintiff was Thomas Beckford, exec- 
utor of one James Pope, a merchant in Madeira, and Edward Jasper, also a merchant, who 
was the original defendant. Jasper owed Pope £10,000, and Pope died in 1743, and in 1748 
Beckford, his executor, filed this bill against Jasper, who died before he could put in an an- 
swer. The suit was revived against Jasper’s executors, and in 1753 the cause was heard 
before Lord Chancelor Hardwicke, and referred to the Master to take accounts. In 1764 
and 1772 further proceedings were taken, and £630 in bank stock, and £555 were lodged to 
the credit of the cause, which then slept until 1851, when Mr. J. D. Wadham obtained ad- 
ministration to Pope, the original testator, and revived the bill against Jasper’s representa- 
tives. The funds to the credit of the cause had, by accumulation of dividends, bonuses, etc., 
amounted to £70,000. Wadham had to take out administration to five intermediate estates, 
and to pay £773 for the stamp duties.@ The case is now wound up by an order to pay the 
costs of all parties out of the funds in court, and to share the remainder according to the 
respective rights of the claimants.” 
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NEW BOOKS. 


WatTerMAn’s Epen on Inguncrtions. 


A Comrenpium or THe Law anp Practice or Insuncrions, and of Interlocutory Orders in 
the Nature of Injunctions. By the Hon. Roserr Hentey Eben, of Lincoln’s Inn, Bar- 
rister at Law, with copious Notes, and References to the American and English decisions, 
Also, an Introduction, and an Appendix of Practical Forms. By Tuomas WaTeRmMAN 
Counselor at Law. Third edition. In two volumes. Vol. I. New York: Banks, Gould 
& Co., 144 Nassau street. Albany: Gould, Banks & Co., 475 Broadway. 1852. 

We are indebted for a copy cf this third edition to Messrs. H. W. Derby & Co. The 
great exccllence of the original work is well understood by all chancery lawyers. It has 
now grown from one small to two large volumes. This is owing to the great number of 
references to American cases, and to the addition of a well selected set of forms. It may 
now be said to contain nearly all that a lawyer can ever want, on the subject of injunctions ; 


and to this extent forms a library of itself. 


McCatu’s New Yorx Forms. 


PREcEDENTS OR PracticaAL Forms 1n Actions at Law in the Supreme Court of the State 
ot New York, adapted to the code and rules of 1852; with the forms in proceedings 
against ships and vessels, partition of infants’ estate, admeasurement of dower, fore- 
closure of advertisement, determination of claims to real estate, and ap als from Sur- 
rogates’ Courts. By H. 8. McCaxt, Counselor at Law. Albany: Gou i Banks & Co., 
475 Broadway. New York: Banks, Gould & Co., 144 Nassau street. 1852. 


We have received this book through Messrs. H. W. Derby & Co. Its title-page will 
show how very useful it must be to New York practitioners. As far as we are able to 
judge, it is well executed. But, at present, beyond the state for which it is made, it can not, 
from its nature, be of much practical interest. 


Barzsour’s Supreme Court Reports. 


Reports of Cases 1n Law anp Equity in the Supreme Court of the State of New York. 
By Otiver L. Barzpour, Counselor at Law. Vol. X. Albany: Gould, Banks & Co., 
475 Broadway. New York: Banks, Gould & Co., 144 Nassau street. 1852. 


We have received this volume by the hands of Messrs. H. W. Derby & Co. It contains 
decisions made between October, 1850, and April, 1851, inclusive. We have al:eady made 
and published a selection of the most interesting points. Of the merits of these Reports we 
have spoken too often to need a word here. 


JAMES’ Form Book. 


Tue American Form Boox anp Lecat Guipe, coneeining: the most approved forms’ of 
deeds, mortgages, leases, administrators’ and executors’ deeds, powers of attorney, bonds, 
arbitration bonds and awards, contracts, partnership articles, indenture of apprenticeship, 
assignments, bills of sale, releases, receipts, affidavits, bills of exchange, promisso 
notes, checks, orders, wills, codicils, naturalization, patents, pensions, publiclands, land 
warrants, and various other forms, with full directions for drawing and executing the 
same. Also, forms of acknowledgments of deeds and other writings under seal, for every 
state inthe Union. Being a complete assistant to merchants, mechanics, farmers, and 


all classes of men who wish to transact their business * ono A By a member of the . 


Cincinnati Bar. Cincinnati: J. A. & U. P. James, 167 Walnut street. 1852. 


We are indebted to the publishers for a copy of this book. ‘The author has not thought 
proper to put his name upon the title-page ; so that its currency must depend solely upon its 
intrinsic merits; and of these the chief one is accuracy. This merit we think this work 
has—certainly in respect to the forms with which we are familiar. As to those depending 
upon the statutes of other states, we have no means of judging. 
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OBITUARY. 


Diep, at Marshfield, on Sunday morning, at 234 o'clock, October 24th, 1852, Dantex WeB- 
STER, in the seventy first year of his age. 


BAR MEETING. 


Tue death of Dante WessTER having been announced to the courts of Hamilton county, 
on Monday morning, they adjourned for the day, and the members of the Bar met in the 
court room of the Criminal Court 

On motion, Bellamy Storer was appointed Chairman, and George H. Pendleton, Secretary. 

On motion of Judge Walker, it was 

Resolved, That the Chair appoint a committee of six, to report resoiutions expressive of the 
sense of the meeting. 

The Chair appointed Messrs. Walker, Johnson, Fox, Morris, Reed and Gallagher. 

The committee withdrew a few moments and returned, when Judge Walker read the 
following Preamble and Resolutions, which were on motion unanimously adopted : 

The members of the Cincinnati Bar have heard with feelings which words have no power 
to express, that Daniex WexstTerR is dead! That gigantic intellect, when only in its full 
maturity, has closed its grand series of earthly manitestations, and gone where in the con- 
gregated intellect of all the past, it will meet, among the mightiest, none but kindred spirits 
welcoming acompanion. But while the Man no longer lives, the Jurist, the Legislator, the 
Publicist, the Statesman and the Orator, will live forever in his immortal works. Who 
among Ancients or Moderns has erected for himself a monument more certain to survive 
all those memorials, which hero worship rears for its idols, than Danie WexzsteR. 

Resolved, That instead of sorrowing that such a man has died, our predominant sentiment 
is one of profound gratitude to Heaven for giving to the Bar, to the Country, and to mankind, 
an intellect so vast, and preserving it so long. 

Resolved, That an oration commemorative of the life and services of DanreEL Wexsrer be 
delivered, and that a committee of five persons be appointed by the Chairman to make ar- 
rangements therefor, and to report to an adjourned meeting to be called by the officers. 

The Chair then appointed Messrs. Gholson, Gwynne, Key, Matthews and Carter. 

Mr. Fox then offered the following resolution, viz: 

Resolved, That a copy of the proceedings of this meeting be presented to the several 
Courts of this county, with a request that they be entered on their records. 

On motion of Mr. Morris, it was then 

Resolved, That the Chairman of this meeting be requested to address to the widow of the 
deceased a letter of condolence, inclosing the proceedings of this meeting. - 

When the meeting adjourned. 

Betamy Srorer, Chairman. 

Grorce H. Penpieton, Secretary. 


A pouiticaL meeting of the citizens of the county had been announced’on Saturday, to be 
held at Council Square, on Monday evening. Soon after it was organized, 

Judge Walker arose and said : 

Mr. Presipent :—Since the announcement of this meeting, a mournful event has cast a 
gloom over this land. In the excitement of a fervid political canvass, the Angel of Death has 
called Danie, WessreR to his final account. Let us listen reverently to the voice of the 
Creator, which thus says to the angry waves of partizan zeal, ‘‘ peace, be still.” Before we 
proceed to vindicate the claims of the illustrious living to exalted honor and trust, let us 
pause to pay a sad and solemn tribute to the illustrious dead. Would that I possessed the 
power as I do the will, to do justice to such a subject. But how feeble are words to give true 
expressio? to those deep convictions which all feel to be struggling for utterance. 

To say that Daniex WEBSTER wastpreat, wonderful, world-renowned—or to say that he 
was first among American Lawyers, Legislators, Statesmen, Publicists and Orators—would, 
I am sure, be far short of expressing our full appreciation of the position he occupied. It has 
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long been my belief, that were there any gauge, by which we could measure and compare 
intellectual power, as we can all the mechanical powers, the intellect of Danie, WEBSTER, 
in massive streng.h and solidity, had no superior among living men. And in that august 
assembly of the Spirits of the Untforgotten Dead, of which his spirit is now one, I know not 
whose would be pronounced, in this respect, more excellent. This is undoubtedly strong 
language ; but what other will approximate to the truth? Who has not felt, when listening 
to or perusing his master efforts, that his intellect was vast, gigantic, or, if there be a stronger 
word, Titanic ? 

Of an ancient orator it was said, that he touched nothing which he did not adorn. Wes- 
sTER touched nothing which he did not illustrate. Of another great mind it has been seid, 
that he stooped to reach t!.e loftiest thought. Of Wessrer it may be said with less of hyper- 
bole, that no mind ever grasped a great idea more readily or held it more firmly. And his 
works, voluminous as they are, are not ephemeral and evanescent—blazing forth like a 
meteor to vanish as soon as admired. They are utterances for all time. To lose one of 
them would be to lose a pleiad from the starry lights of intellect. In these immortal works 
he has erected his own everlasting monument. The costly structures which hero worship 
erects for its idols, must, in the long lapse of ages, crumble and be forgotten; but whose 
imagination can anticipate the time when the speeches of WessTeR will not be models of 
eloquence ? And thus has he illustrated as much, to say the least, as any living man, 
whether we regard the past or the future of his influence, this glorious truth, that in the 
hands of men entirely great, the Pen is mightier than the Sword or the Scepter. 

From the brief telegraphic notices yet received of his death, we learn that this mighty 
intellect was clear to the last; so that we may say of it in the words of the poet :— 

«Tt set, as sets the morning star, 

Which goes not down behind the darkened West, 
Nor hides amid the tempests of the sky, 

But fades away into the light of heaven.” 

But I arose only to say a few earnest and sincere words, and not to pronounce a lengthened 
panegyric. Asa public man, I think we may sum up his ends and aims, through a long, 
laborious, and most brilliant career, by saying, that as far as is vouchsafed to frail man, he 
followed the advice given by Wolsey to Cromwell; and may I not add, met the fate there 
predicted :— 

*¢ Be just and fear not; 
Let all the ends thou aim’st at, be thy Country’s, 
Thy God’s, and Truth’s ; then, if thou fall’st, O Cromwell, 
Thou fall’st a blessed martyr.” 

Let me add one thought more. Never was there a stat‘sman more entirely national in 
his views, than Danrex Wexsster. The one ever pervading thought was, “his country, his 
whole country, and nothing but his country.” Let me describe this passion, if I may so call 
it, in his own glorious words : 

‘** While this Union lasts, we have high, exciting, gratifying prospects spread out before us, 
fer us and our children. Beyond that, I seek not to penetrate the vail. God grant that in 
my day, at least, that curtain’ may not rise? God grant that on my vision never may be 
opened what lies behind! When my eyes shall be turned to behold for the last time the sun 
in heaven, may I not see him shining on the broken and dishonored fragments of a once 
glorious Union; on States dissevered, discordant, belligerent; on a land rent with civil 
feuds, or drenched, it may be, in fraternal blood? Let their last feeble and lingering glance 
rather behold the gorgeous ensign of the republic, now known and henored throughout the 
earth, still full high advanced, its arms and trophies streaming in their original luster, not a 
stripe erased or polluted, nor a single star obscured, bearing for its motto, no such miserable 
interrogatory as ‘ What is all this worth?’ nor those other words of delirium and folly, 
‘ Liberty first, and Union afterward ;* but everywhere, spread all over in characters of liv- 
ing light, blazing on all its ample folds, as they float over the sea and over the land, and in 
every wind under the whole heavens, that other sentiment dear to every true American 
heart—Liberty and Union, now and forever, one and inseparable! ” 








